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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES 
vs. 


CHARLES HARRIS 


Grand Jury No. 1505-59 
Criminal No. 55-60 


MOTION FOR THE RETURN OF PROPERTY 

Comes now LAWRENCE C. GODFREY, by and through his 
attorney, Curtis P. Mitchell and moves this Honorable Court to enter an 
order directing the return to him of his automobile and its contents, and 
as reasons therefor states as follows: 

1. That on, to wit, December 11, 1959, at or near 14th and 
Fairmont Street, N. W., Washington, D. C., a certain 1960 black Cadillac 
DeVille, bearing D. C. tag RZ 457, and belonging to your movant was seized 
by certain agents of the Treasury Department illegally and unlawfully. 

2. That your movant had committed no offense nor did he 
knowingly aid anyone else in the commission of an offense. 

3. That your movant's automobile was taken against his will 
and consent, and without the benefit of any lawfully issued writ or other 
judicially warranted process, all in violation of his rights under the United 
States Constitution. 

4. That your movant prays that his affidavit attached hereto 
be read and considered as a part hereof by incorporation and adoption. 


5. And for such other and further reasons as will be called 
to the attention of this Honorable Court upon the hearing of this motion. 
/s/ Curtis P. Mitchell 


| Attorney for Movant 
508 Fifth Street, N. W., 
Washington, D. C. 


Copy mailed to: 

Oliver Gasch, Esq. 
United States Attorney 
December 28, 1959. 


/s/ Curtis P. Mitchell 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 
I, LAWRENCE C. GODFREY, being first duly sworn on oath 
according to law depose and say as follows: That on December 11, 1959, 
at or near 14th and Fairmont Street, N. W., in the District of Columbia I 
was operating my automobile and was commanded to stop as I was in the 
process of pulling off; that I had gone to the area of the aforesaid location to 
carry one Charles Harris, who was doing some carpentry work at his place 
of business, to seek a painter who was known to the said Charles Harris, 
and who I had been advised resided in the immediate vicinity; that the said 
Charles Harris had gone from my car some few minutes and when he returned 
he was alone; that immediately after Charles Harris got into my automobile, 
Istarted to drive off and was commanded to stop by a man who later stated 
that he was either from the Narcotics Bureau or the Narcotics Squad; that 
I was then directed to show my identification and to state my purpose for 
being in the neighborhood, and I did so; that thereafter, Charles Harris was 
asked to exhibit some evidence as to his identity and he said, after searching 
himself, that he had none; that the officer or agent then commanded the 
said Charles Harris to get out of the car, at which time he picked up some 
(two) white pills from the place where the said CharlesHarris had been 
seated; that I had no knowledge of the pills or their contents; that my person 
and automobile were thoroughly searched; that the keys to my car were 
demanded of me and my car was impounded; that no warrant or writ of seizure 
was exhibited to me. 


Iam of the firm opinion that the arrest and the search and 
seizure of my person and automobile were all committed in violation of 
my rights under the United States Constitution. 
/s/ Lawrence C. Godfrey 
LAWRENCE C. GODFREY 
SUBSCRIBED AND SWORN TO BEFORE ME THIS 28th DAY OF DECEMBER, 
1959. 


/s/ 
Notary Public, D. C. 


Copy mailed to: 

Oliver Gasch, Esq. 

United States Attorney 

this 28th day of December, 1959 


/s/ Curtis P. Mitchell 


[Filed January 25, 1960] 
ORDER 


This cause having come on for hearing upon the motion filed 
“herein by and on behalf of LAWRENCE C. GODFREY, for the return of prop- 
erty seized by certain’ Government agents of the United States Treasury 
Department on December 11, 1959, same being, to wit, one black 1960, 
Coupe De Ville Cadillac, bearing serial number 603010917 and the Court 
upon consideration of the movant's motion and affidavit, and the arguments 


of counsel for the United States of America and counsel for the movant, 
respectively, and it appearing to the satisfaction of the Court that the request 


for relief is reasonable and proper. 

WHEREFORE, the Court concludes as a matter of law that this 
Court has jurisdiction pursuant to Rule 41(e) of the Federal Rules of Criminal 
Procedure to restore property unlawfully seized; that title to the property 
remains in the said LAWRENCE C. GODFREY; that property is in the 
custody and control of an officer of this Court, it is therefore, by the Court, 


this 25th day of January, 1960, nunc pro tunc as of January 22, 1960. 
ORDERED, that the United States of America through the 
United States Attorney be, and it is hereby authorized and directed to 
return to the said LAWRENCE C. GODFREY, or his attorney, Curtis P. 
Mitchell, the automobile hereinbefore described, unless within five (5) 
days from January 22, 1960, an action in libel for the forfeiture thereof 
has been duly filed and the automobile seized thereunder. 


/s/ James Morris 
JUDGE 


Seen: 


/s/ William Laverick 
Asst. United States Attorney 


[Filed January 18, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Grand Jury Impanelled on December 22, 1959, Sworn in on January 5, 1960 
The United States of America : Criminal No. 


Vv. : Grand Jury No. 1505-59 


Charles A. Harris : Violation: 26 U.S. C. | 4704(a) 
21 U.S.C. /174 
(Possession and impor- 
tation of narcotics) 


The Grand Jury charges: 
On or about December 11, 1959, within the District of Columbia, 
Charles A. Harris purchased, sold, dispensed and distributed, not in the 
original stamped package and not fromthe original stamped package, a 
narcotic drug, that is, two capsules containing a mixture totaling about 
105 milligrams of heroin hydrochloride and mannitol. 


SECOND COUNT: 

On or about December 11, 1959, within the District of Columbia, 
Charles A. Harris facilitated the concealment and sale of a narcotic drug, 
that is, two capsules containing a mixture totaling about 105 milligrams of 
heroin hydrochloride and mannitol, after said heroin hydrochloride had been 
imported, with the knowledge of Charles A. Harris, into the United States 
contrary to law. This is the same heroin hydrochloride which is mentioned 
in the first count of this indictment. 


Attorney of the United States in 
and for the District of Columbia 


[Filed January 26, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
c/o United States Attorney 

U. S. Courthouse. 

Washington, D. C. 


Libelant 


Vv. 


One 1960 Cadillac Coupe de Ville 
Motor No. 60J-010917 
Registered Title Owner: 
Lawrence Charles Godfrey 


D. C. No. 1-60 


LIBEL OF INFORMATION 
Comes now the Unitéd States of America by its attorney, the 
United States Attorney for the District of Columbia, and shows to the Court: 


1. That this libel is filed by the United States of America and 
prays seizure and forfeiture of a certain automobile as hereinafter set forth 
in accordance with the Narcotics Laws, Act of August 9, 1939, as amended, 
49 U.S.C.A. 781-788. 

2. That on December 11, 1959, the Bureau of Narcotics, 
Treasury Department, seized from one-Lawrence Charles Godfrey, One 1960 
Cadillac Coupe de Ville, Motor No. 60J-010917 within the jurisdiction of the 
Court. 


3. That said automobile was seized by reason of the fact that on 
December 11, 1959, the vehicle was used in the District of Columbia to 
transport, carry or convey certain contraband articles, or was used to 


facilitate the transportation, carriage, conveyance, concealment, receipt, 
possession, purchase, sale, barter, exchange or giving away of certain contra~ 
band articles, to wit: a narcotic drug which did not bear appropriate tax paid 
Internal Revenue stamps as required by law and regulations. 
4. That said automobile, its tools, accessories, and appur- 
tenances were seized, as stated above, and were placed in storage at the 
Kalorama Garage and Servicenter, 1649 Kalorama Road, N. W., Washington, 
D. C., pursuant to the provisions of Title 49, U.S.C. Section 783, and are 
presently held within the jurisdiction of this Court for the causes jand reasons 
above set forth. 
5. That in accordance with the provisions of the United States 
Code, the District Supervisor of the Bureau of Narcotics, United States 
Treasury Department, Baltimore, Maryland, has set an appraised value on 
the respondent automobile in the amount of $6, 000. 00. 
6. That the 1960 Cadillac Coupe de Ville, Motor No. 60J- 
010917, its tools, accessories, and appurtenances are registered in the name 
of Lawrence Charles Godfrey. 


7. That by virtue of the provisions of Title 49, U.S.C. Sec- 
tion 781-784, and by reason of the libelant's averments above set-forth, and 
for violations of the provisions of the United States Code, the respondent 
automobile is subject to condemnation and forfeiture to the United States of 
America. ; 

WHEREFORE, the libelant prays that process in due form of 
law according to the course of this Court in cases of admiralty jurisdiction 
issue against the aforesaid automobile; that all persons having an interest 
therein be cited to appear herein and answer the aforesaid premises; 
that this Court decree the condemnation and forfeiture of the herein described 
automobile to the United States of America ami grant libelant the costs of the 
proceedings against the claimant of the aforesaid automobile; or dispose of 
it as this Court may direct, pursuant to the provision of the Narcotics Laws, 
and the libelant have such other and further relief as the case may require. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 
EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
JOHN F. DOYLE 
Assistant United States Attorney 


/s/ William Laverick 
WILLIAM LAVERICK 
Assistant United States Attorney 


[Filed April 18, 1960] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
Vv. 
CHARLES HARRIS, 


Defendant. 


Washington, D. C., 
Friday, January 15, 1960 
The above-entitled cause came on for hearing on motion for return of 
property before the HONORABLE JAMES W. MORRIS, United States District 
Judge. 
APPEARANCES: 


THOMAS M. O'MALLEY, ESQ. , 
Assistant United States Attorney, 
Counsel for the Government 


C. P. MITCHELL, ESQ., 
Counsel for Lawrence Godfrey 


PROCEEDINGS 

MR. MITCHELL: Good afternoon, Your Honor. 

THE COURT: Good afternoon. 

Can we proceed with this matter? 

MR. MITCHELL: Yes, Your Honor. I think this can be done in 
rather succinct fashion. 

THE COURT: All right. 

MR.. MITCHELL: My contention -- I don't think we have any difference 
of opinion about it; except the Government's position, I think, is a technical 
one with which I don't agree. There is no question that the man's'car was 
taken, This man has not done anything. Did not do anything. his car 
nevertheless was taken. And I just think it ought to be given back to him. 
And I think under Rule 41 he has a right to come to this Court as a party 
aggrieved to get it back. 
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THE COURT: I do not recall what Rule 41 is. 

MR. MITCHELL: Of the Federal Rules of Criminal Procedure, 
Your Honor, 41 (e), Ithink, provides for the return of property, where 
there is a claim it was illegally taken and unlawfully seized. 

THE COURT: You are familiar with this motion, I take it? 

MR. O'MALLEY: Yes, sir. We have a position. 

THE COURT: What is your position? 

MR. O'MALLEY: Your Honor, the movant in this case is not the 

defendant. He is the owner of an automobile. The defendant is charged 
with possession of narcotics and he was picked up in this 1960 Cadillac 
automobile that was owned by the movant. 

As I understand it, there is $4,000 due and owing on it to the General 
Motors Acceptance Corporation. 

THE COURT: On the automobile? 

MR. O'MALLEY: Yes, sir. Civil proceedings have been instituted 


by the General Motors Acceptance Corporation against the Government to 
protect their interest. 


The only position of the Government is that the method of procedure 
employed by Mr. Mitchell at this time is criminal and that the true nature 
should be civil. And he should proceed civilly according to Title 2 of the 
Internal Revenue Code which provides for the return of such property. 

THE COURT: Why isn't that correct? 

MR. MITCHELL: Because, if Your Honor please, the decisions -- 
and I didn't know that this was going to come up because I have had this 
before and we have gotten the automobiles back. As a matter of fact this 
ig the first time I have had this raised and I do know that there are some 
decisions in which the issue has been raised but it was where there was 
absolutely no criminal proceeding. 

Here under 41 -+- and the courts have recognized under 41 Burdeau 
v. McDowell, Schick'v. Reily case, all of those cases recognize that where 

the person comes in, whether he be the one charged or not, he is the 
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aggrieved party, and that is specifically what 41 says, and that was the 
purpose of 41, was to accommodate some of these things and to avoid 
many of the intricacies that are engaged in so far as having to go through 
administrative hearing. 

Ican say to Your Honor, administratively, the man might be six 
months getting his automobile back. 

Judge Laws had this same situation before him, and Judge McGuire 
had the same situation before him, and Judge Pine had the same situation 
before him. They took the position the person is an aggrieved party and 
has a right to come in under 41. I is whether it was taken in a criminal 
proceeding, and it was. 

THE COURT: Wouldn't the Government probably have a right to 
seize an automobile that is being used for the transportation of narcotics? 

MR. MITCHELL: Your Honor, that isn't the contention. 

THE COURT: That isn't the contention? 

MR. MITCHELL: No, sir. 

MR. O'MALLEY: Your Honor, that is the initial contention. But for 
the purposes of this hearing I would agree with Mr. Mitchell. The indict- 
ment has been returned against the defendant in this case and stating that 

he had possession, which would indicate that it wasn't in the car. 

THE COURT: Is that so? 

MR. O'MALLEY: Yes, Your Honor. 

THE COURT: Why don't you return the car to him, in these pro- 
ceedings, other than to force him to go through the other? 

MR. O'MALLEY: I think, as I informed Mr. Mitchell outside, that 
if he and I were to have a conference with Mr. Laverick, the Assistant 
United States Attorney in the civil section, who has it by virtue of the 
General Motors Acceptance Corporation suit, that we could determine it. 

THE COURT: I think you could. 

MR. O'MALLEY: I should hope so. 
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THE COURT: I think if you didn't, I would be disposed to determine 
it for you. But, at the same time, I think you ought to have the opportunity 
of voluntarily doing it. 

MR. MITCHELL: I have no disagreement with that. As you know, he 
and Lalways get along pretty well together. 

THE COURT: Suppose I just continue this matter and it can be 
dismissed if you amicably settle it. Hf. you don't, you can bring it back 
before me next week. 

MR. MITCHELL: All right, Your Honor. 

MR. O'MALLEY: Thank you, Your Honor. 


x * * * * * *&* * * * 


| Friday, January 22, 1960. 
ar * * * * * * * * * 
MR. MITCHELL: This proceeding is being had now for the return of 
this man's automobile. 


THE COURT: Yes. I understand it was seized while it was in the 

custody of someone else. 

MR. MITCHELL: No, sir. It was in his custody. He was driving 
this car. He had an employee -- his affidavit is in the jacket, Your Honor. 


He was driving. He went to take this employee, this gentleman who was 
working for him, to get a painter. And while he was waiting for him to go 
see about a person to do some painting in his place of business, there were 
some officers who came up. Subsequently this employee came back and as 
he got to the automobile -- the automobile as far as Iam apprised, Your 
Honor, was not moved or anything of that sort -- then later the officers 
claim they came up and asked him to identify himself, which he did, and gave 
forth his credentials and all. Then they asked this employee, the man who 
was the handyman and carpenter working for him, to identify himself, at 
which time allegedly, according to the police information, this man went 
through his pockets and was seen to drop two pills on the seat of the 
petitioner's automobile. 
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Now, thereupon the police department, for some reason best known 
to them, turned this man's automobile over to the Internal Revenue, under 
the narcotics law. And of course, admittedly -- and I don't think we have 
any difficulty about this -~- this man didn't know there was any narcotics 
there. He hadn't seen any. He is not a participant in any way,| nor is it 
alleged he is a participant in any way. He didn't knowingly convey anybody . 
in his automobile beinga purveyor of narcotics. Nothing. Except the 
officer saw this man take out of his pocket, so the officer said, put 
two pills on the seat, which he immediately went and recovered, and then 
they take this man's automobile. 
Now, the purpose of Rule 41 (e), as has been stated any number of 
times by the various courts in this land, is to meet a situation -- it is an 
independent proceeding, to meet such a situation as this. This|is a 
summary and plenary action. 
And therefore we respectfully submit to Your Honor that this man 


should not be put to any long and extended delay in obtaining the return of 
his automobile. There is no claim being made that he owes, that is, 
that his payments aren't current or that anybody else's rights are para- 
mount to his in connection with the automobile or anything of that. They 


are just holding, just keeping his automobile. 
* * * * *&* * * * * * 
11 MR. LAVERICK: May it please the Court, I might disagree with Mr. 
O'Malley's statement about wiser heads. But it is our position, Your 
Honor, that this automobile can be returned by the civil remedy rather 
than by this criminal proceeding. 
The Code provides, if Imay, Your Honor, Iam reading from Title 
19, Section 1618, of the United States Code. And it provides as follows, 
Your Honor. 
‘Whenever any person interested in any vessel, 
vehicle, merchandise, or baggage seized under the 
provisions of this chapter, or who has incurred, or 
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is alleged to have incurred, any fine or penalty there- 
under, files with the Secretary of the Treasury if 
under the customs laws and with the Secretary of the 
Commerce if under the navigation laws, before the 
sale of such vessel, vehicle, merchandise, or baggage 
a petition for the remission or mitigation of such 

fine, penalty, or forfeiture, the Secretary of the 
Treasury or the Secretary of the Commerce, if he 
finds that such fine, penalty, or forfeiture was 
incurred without willful negligence or without any 
intention on the part of the petitioner to defraud 

the revenue or to violate the law, or finds the 
existence of such mitigating circumstances as to 
justify the remission or mitigation of such fine, 
penalty, or forfeiture, may remit or mitigate the 
same upon such terms and conditions as he deems reason- 
able and just, or order discontinuance of any prosecu- 
tion relating thereto. " 

The Government contends in this case, Your Honor, that that pro- 
vision is governing in this situation. The automobile in question was con- 
fiscated by the narcotics agents, and the only way that it can be returned 
is by the filing of a petition with the Attorney General, who has been 
substituted for the secretaries named in that particular section by executive 
order. 

Now, he has another remedy, another civil remedy. If at the time 
the libel proceedings, the civil libel proceedings take place, he may at 
that time move to enter those proceedings, and if he has a just cause or 
if there is any merit to his claim, it will be considered at that time. 

It is the Government's position -- I have talked with the people in 
the Department of Justice, and they know of no situation where an automobile 

such as this, which has been used, picked up during a narcotic violation, 
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has been returned other than through the civil proceeding that is set forth 
by the statute, Your Honor. 

THE COURT: What about this case which has been referred to that 
was decided by the Chief Judge of this Court? 

MR. LAVERICE: I have not read that case, Your Honor. 

THE COURT: Well, Ithink you should; because I am liable to be 
governed by it. 

MR. LAVERICKE: I have one, Your Honor, that was decided by the 
District Court in New Jersey. 

THE COURT: Iam talking about the one that was decided |by the 
District of Columbia. 

MR. LAVERICK: I have not read the case cited by Mr. Mitchell. 

THE COURT: Suppose you do, and I will take a brief recess and let 
you read it. Because this was Judge Laws they are talking about, who was 
the Chief Judge of this Court, and he says that this particular statute that 
he is relying on was used there, and it was not a civil remedy, 

Now, Iam an alumnus of the Department of Justice myself, and I 
can't see, if his statement of facts is correct, that he was not/in any way 
connected with the moving of these narcotics in this automobile -- and he 

is not charged with that offense in any way -- why in the world relief 
cannot be given to him under a petition such as is addressed in this case. 
And I really am inclined to go along that way, unless there is very positive 
authority to the contrary. And this seems to be authority that it can be 
done. 

, *x* * * &* * & & & KK * 

THE COURT: There is no charge of any kind against the owner of 
this car, is there, that he is guilty of anything? 

MR. LAVERICK: No, sir, there isn't. And when the seizure is 
accomplished at the time, the position of the Government is that the 
steps then to be taken are the civil remedies available, that is, either 
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by intervening in the libel proceeding which occurs -- 
THE COURT: But none has occurred. 
* * * * * * * * * * 

MR. LAVERICKE: I just would like to add this, Your Honor, if I may. 
Lam not too well acquainted with the criminal aspects of the case. But 
Ido understand that the owner of this car is not a defendant in the 
criminal case. 


THE COURT: No, he is not. 
* * * * * * *© * * * 


THE COURT: Therule, 2S I understand, says anyone aggrieved may 


come in and petition for the return of his property. 
* * * * * * * * * x 

THE COURT: I think he has a standing to do it, and Iam disposed to 

let him do it unless you can show some reason why he should not be 
given the property. I will make the same qualification that Judge Laws 
did. Iwill allow the United States Attorney a period of five days within 
which to commence any procedure to condemn the car that they may be 
advised should be taken. But I do not think it ought to be held up indefi- 
nitely. 


* * * * * *& *€ * F * 


i 


[Filed January 26, 1960] 


ORDER FOR ISSUANCE OF WARRANT 
AND ADVERTISING SEIZURE 


On the averments set forth in the libel in the above-entitled 
case, it is this 26th day of January, 1960, 

ORDERED that the warrant issue returnable the 15th day of 
February, 1960, and it is 

FURTHER ORDERED that upon seizure of the herein libeled 
automobile, public notice be given thereof in the Washington ily News in | 
accordance with Supreme Court Admiralty Rule 10; and that a notice also 
be published in the Washington Law Reporter in accordance with Rule 7 (b) 
of this Court. 


/s/ James W. Morris 
JUDGE 


[Filed February 11, 1960] 


CLAIM OF REGISTERED OWNER IN 
ANSWER TO LIBEL OF INFORMATION 


Comes now LAWRENCE CHARLES GODFREY, claimant and 
registered owner of the respondent automobile, and in answer to the informa- 
tion filed herein states as follows: 

1. Claimant admits the allegations contained in paragraph 
one of the Libel of Information. 

2. Claimant admits the allegations contained in paragraph 
two of the Libel of Information. 

3. Claimant denies the allegations contained in paragraph 
three of the Libel of Information. 

4. Claimant denies the allegations contained in paragraph 
four of the Libel of Information. 
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5 Claimant is unable to admit or deny the allegations con- 
tained in paragraph five of the Libel of Information. 

6. Claimant admits the allegations contained in paragraph 
six of the Libel of Information. 

7. Claimant denies the allegations contained in paragraph 
seven of the Libel of Information. 

8. Claimant in answering further states that the subject 
vehicle was seized unlawfully and unreasonably, against his will, without 
his consent, ami in violation of his rights under the Constitution of the United 
States and the laws thereof including the Federal Rules of Criminal Pro- 
cedure; that your claimant by adoption, incorporation and reference includes 
herein his motion and the affidavit attached thereto filed in this Honorable 
Court in the cause designated as Criminal Number 55-60, which relates the 
same vehicle and the same parties. 

WHEREFORE, the premises considered, your claimant prays 
that the Libel of Information be dismissed, without cost to him, and that the 
Court award him damages and reimbursement for the inconvenience and 
expense he has been caused to incur as a result of the wrongful acts 
occasioned against him. 

/s/ Lawrence Charles Godfrey, 
Respondent. 
DISTRICT OF COLUMBIA, ss: 

I, LAWRENCE CHARLES GODFREY, being first duly sworn 
on oath, say that I have read the foregoing "Cl-imof Registered Owner in 
Answer to Libel of Information", by me subscribed and know the contents 
thereof, and that the matters therein stated are true to the best of my knowledge, « 
information and belief. 


/s/ Lawrence Charles Godfrey 
SUBSCRIBED AND SWORN to before me this 1lth day of February, 1960. 


/s/ Hazel P. Tucker 
Notary Public, D. C. 


/s/ Curtis P. Mitchell 

Attorney for Respondent 
508 Fifth Street, N. W. 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


vs. : Crim. No. 55-60 
CHARLES A. HARRIS, 
Defendant. 


Washington, D. C. 
February 18,| 1960 


The above-captioned cause came on for hearing of motion before 
the HONORABLE DAVID A. PINE, Chief Judge, United States District 
Court for the District of Columbia. 

APPEARANCES: 

On behalf of the Government: 


ARTHUR J. McLAUGHLIN,)| ESQ. 
Assistant United States Attorney 


On behalf of the Defendant: 


JOHN SHORTER, ESQ. 
‘Washington, D. C. 


PROCEEDINGS 
* * * * * KK K KH 


IRVING W. BREWER 
* * * * * £ KR K HF 


DIRECT EXAMINATION 


* * *&* * £ &* K £ * * 


A. Precinct Detective Irving W. Brewer. 
Q. Are youa member of the Metropolitan Police Department? 
A. That is correct, sir. 
Q. How long have you been a member of the Metropolitan Police 


Department, sir? A. Since April 1, 1947. 
* * * * * &* * * *€ * 
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Q. How long have you been on your present assignment, sir? 
* * * * *£ *&* * * * * 
A. As Precinct detective? I have been on the Narcotics Squad 
for about eight years. 
x * * * * * * & *€ * 
Q. What was your assignment on December 11, 1959, sir? 
A. Attached to the Narcotics Squad, Metropolitan Police Department. 
Q. Now, sir, did there come a time, the date of December 11, 
1959, that you had an occasion to be in or about the vicinity of Fairmont 
Street and University Street, N. W. ? 


* * * * * * © * & * 


A. That is correct. 


Q. Sir, were you there pursuant to.some assignment? A. 
Yes, I was. 

Q. Would you kindly tell us what that assignment was 2A. 
was the arrest of Tommy Winston at 1443 Fairmont Street, N. W. 


* * * *© *& & & *€ * * 


Q. Did you have either a search warrant or an arrest warrant 
for the person you have indicated as living at 1443 University Street -- 
I mean Fairmont Street, sir? A. Yes, we did. 
x * * * *€ *& * *¥ * * 
THE WITNESS: An arrest warrant, sir. 
THE COURT: For Tommy Winston? 
THE WITNESS: That's correct, your Honor. 
* * * * &* *& © & * * 
Q. Sir, did there come a time while you were engaged in the 
assignment that you have just related to us, that you observed a 
1959 Cadillac automobile come into that neighborhood? A. Yes, sir, we 
observed it. 
Q. Did there come atime, sir, that you approached this auto- 
mobile? A. That is true. 
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Q. Could you tell me approximately what time it was? A. That 
was about 11:30 a.m., December 11, 1959. 
Q. At that time, sir, did you have an arrest warrant for any of 


the occupants of that automobile? A. We had none. 
x * * * * * * *€ *& * 


Q. Did there come a time, sir, that you stopped and or appre- 
hended the operator of that 1959 Cadillac automobile? A. No, sir. We 
apprehended him? I would say he was placed under arrest after we found 


several capsules of heroin in the car. 

Q. There came a time, sir, did there not, that you had an occasion 

to have a conversation with the operator of the motor vehicle ? 
* * * * * *€* &* K KK * 

THE WITNESS: I asked him for his registration card and his 
permit. The car was parked in violation of a fire hydrant, less than ten 
feet. 

BY MR. SHORTER: 

Q. . How long had the car been parked before you went over and 
talked to the operator? A. I'd say the car had been parked there for about 
three minutes, to my knowledge. 

Q. Did you see someone get out of the car at the time you first 

observed it? A. No, sir, I didn't. 

Q. Did you see someone get into the car before the time that you 
went and had this conversation with the operator, Mr. Godfrey? A. Yes, 


sir. 


Q. Did you recognize -- do you now recognize the person who 
entered the car as being the defendant, Mr. Charles A. Harris? A. That 


is correct. 
* * *«* * * * & & KE * 


THE COURT: But did he enter the car after you started your con- 
versation with Godfrey? 
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THE WITNESS: No; I only approached the car after I obser ved 
him enter the car on the passenger side in the front seat, sir. 
THE COURT: Was tt after you started your conversation with 
Godfrey? 
THE WITNESS: That was before. 
* * * * * * * € & * 
Q. After you saw this person enter the automobile, you then 
went up and had a conversation -- started to talk to Mr. Godfrey? A. I 
think I talked to Mr. Harris, sir, first. 
* * * * * © © * * * 
THE COURT: I don’t understand this. Was he an occupant of 
the car? 
THE WITNESS: That's right, sir. 
* * * * * * * * * * 


Q. Did you approach the car, sir, from the driver's side or 


from the passenger's side? A. I first approached the car from the driver's 
side. 

Q. Now, at the time you approached the car, sir, had the 
operator started up his motor in an act of proceeding on to wherever he 
was going? A. As Irecall, there is a possibility that the motor was 
running. I don't quite remember whether it was. The driver was sitting 
there. I recognized Mr. Harris and I asked him for his credentials. 

Q. No, that was not the question, sir. The question was, had 

the operator started the motor up in the process of leaving that 
particular vicinity of going on his way before the time that you approached 
him? A. Idon't recall whether the motor was running or not. I think it 
was. 

Q. Now, where were you situated, sir, at the time that you saw 
Mr. Harris enter the automobile, where were you standing or sitting, sir? 
A. Actually, I was approaching the car from the rear. 

Q. Inanother automobile? A. Yes, sir. 
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Q. Prior to the time that you saw Mr. Harris, did you have any 
intention to stop the car? A. I had intentions of talking to Mr. Harris 
alone. 

Q. Talking to Mr. Harris? A. The car was already stopped, 
sir. 

Q. Iam saying, prior to the time that you saw Mr. Harris, did 
you have any intention to talk to the operator of the car or to stop the 
car, sir? A. Not to my -- no, we were going to serve a search warrant 
-- an arrest warrant for 1443 Fairmont Street, N. W. 

* * * * * * * € KF * 

Q. Now what did you say to the operator of the car when you 
approached the car? 

* * * * &* * * K * * 

THE WITNESS: If Iam not mistaken, I believe I asked him for 


his registration card and his permit. 
* *« * * *&* * * K€ KF * 


Q. Did the car that you were riding in stop at that time so that 
you got out and then walked up to where Mr. Godfrey's aga was 


parked? A. This activity took place while we were on the wa to serve 
the search warrant at 1443 Fairmont. 
Q. Had you stopped your automobile and gotten out and then 
walked up to Mr. Godfrey's car? A. That is correct, sir. 
* * * * * * & * * * 
Q. Before you go into that, sir, why did you ask Mr. Godfrey 
for his driver's permit and registration card? A. To see who the car 
belonged to. 
Q. To see who the car belonged to? A. That's right, sir. 
* * * * * * * * *€ * 
Q. Now, you were about to tell me that the traffic violation in 
this situation, the situation that we are discussing was incidental to 
something else. What was it incidental to, sir? A. Well, my main 
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purpose for approaching the car after I saw the defendant come out was to 
talk to him in regard to a narcotic vagrancy observation. He is a known 
convicted peddler. 

Q. We will get to that a little later, sir. Why did that necessitate 
your talking to Mr. Godfrey, the operator of the automobile? A. Why 
did that necessitate talking to Godfrey? 

Q. Yes, sir. A. Because it was his car he was sitting in. 

Q. After you asked Mr. Godfrey for his identification and his 
registration card, you say you then went to talk to Mr. Harris? A. That's 
right, sir. 

Q. Did you accomplish this, sir, by going around -- walking 
around the front of the automobile to the passenger's side? A. Mr. 
Harris showed me his identification by passing it over to the driver's 
side of the car. 

Q. Go right ahead, sir. A. Ihave answered my question. 

Q. What identification did he pass over to you while you were 
at the driver's side? A. I think it was -- it was a card that had his 
name and address on it. 

* * * * © *&* © © & * 

Q. Now, you are telling us, sir, that while you were standing 
on the driver's side of the automobile you asked Mr. Harris to show 
his identification? A. That's right, sir. 

Q. And I take it that at that time Mr. Harris was seated in the 
front of the automobile beside Mr. Godfrey? A. That is correct, sir. 

Q. What happened after Mr. -- after you examined Mr. 
Harris's card, as you say, sir? A. I went around to the other side of 
the car so I could talk to him more clearly and understand him more 
clearly. 

Q. Where were the other officers at the time that this was 
occurring, sir? A. I told the other officers to proceed and execute the 
arrest warrant for Tommy Winston. 
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* * * * * *€* € K€ * € 
Q. What happened? A. As I passed around towards the front of 
the car from the driver's side to the passenger's side and while I was 
approaching the passenger's side, I observed the defendant pull 


something from his left pocket, left pants pocket, and as he did, it 
slipped out onto the seat of the car and a white capsule showed. 

Q. Where were you when you saw all this, Mr. Brewer? A. 
That was approaching the right front of the car. 

Q. Did you have your head turned in Mr. Harris's direction? 
A. Iwas watching him very close, yes, sir. 

Q. Out of what pocket were you able to see these objects come 
out? A. That was the left hand pants pocket. 

Q. Was he still seated in the automobile, sir? A. He was still 
seated in the car. 

Q. You could see over the top of the hood of the car down into 
the seat of the car? A. That is very easy, yes, sir. 

x * * * * * * *€* KK * 

Q. As Iobserved him, he was trying to push this capsule under 
the seat, so I asked him to step out of the car, and as he did, [ recovered 
the two capsules that had just slipped out of a little piece of newspaper and 
I asked him if these capsules were his and he said, ''No, they are not mine". 

Then I said, "Are those keys yours right along side of them?" 

And he said, ''Yes, those are the keys to the front door to my 
house". 

*x* * * * *€* *€* €* KK K& 

Q. You pulled up and parked on that lot? A. That's right. 

Q. And his car was already there? A.. That's right. 

x * * * *&* *& * & KK * 

Q. Was Mr. Godfrey's car lawfully parked? A. His car was 

unlawfully parked. 
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Q. For what reason, sir? A. Well, it was in violation of within 

ten feet of a fire hydrant and also obstructing a driveway. 
x* * * * * * © *&* *€ * 

Q. Officer, did there not come a time that day that you gave 
Mr. Godfrey a traffic violation ticket? A. Yes, sir, I did. 

Q. When was that, sir? A. That was at Police Headquarters. 

Q. Did you have a traffic ticket book with you, sir? A. Where? 

Q. Did you have your book with you in your possession at the time 
you stopped Mr. Godfrey? A. No, I didn't. 

@. When did you advise Mr. Godfrey that he was in violation of 
some traffic regulation? A. When did I advise him ? 

Q. Yes, sir. A. I was at headquarters, later. 

* * * * * * © * * * 
CROSS EXAMINATION 

BY MR. McLAUGHLI: 

Q. This 1443 Fairmont Street, did this Winston live there? 
A. Yes, sir, he did. 

Q. And was Winston a known peddler of narcotics? A. Heisa 
known convicted peddler of narcotics. 

Q. And this particular address, 1443 Fairmont, was it known to 
the police as a place where narcotics could be purchased? A. That is 
correct, sir. 

Q. And on'this date when you were in that immediate neighbor- 
hood you say you saw this automobile, is that right? A. That is correct, 
sir. 

Q. And while you had the automobile under observation, I believe 
you testified that you saw the defendant, Charles Harris, come out of 
those premises? A. That is correct, sir. 

Q. That is the premises where you had an arrest warrant for 
Winston, is that true? A. Yes, sir. 


Q. And when you saw Harris come out of those particular premises, 
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did you recognize him? A. Yes, sir, I did. 
Q. And did you recognize Harris as one who had been previously 
convicted of selling narcotics? A. Yes, sir, I did. 
Q. And you say after you recognized him coming out of these 
premises, Winston's premises, you saw him go to this automobile, is 
that right? A. That's right, sir. 
Q. And as you approached the automobile you say you talked 
first to Mr. Godfrey? A. Yes, sir. 
Q. Then, after some conversation with Mr. Godfrey, you 
started a conversation with Mr. Harris, is that right? A. That is 


right, sir. 
Q. And your purpose in starting a conversation with/Mr. Harris 


was for what purpose? A. For the purpose of making a narcotic vagrancy 
observation on him. 
Q. You mean to find out whether or not he was still dealing in 
narcotics or using narcotics? A. That is correct, sir. 
Q. Your purpose was for that reason, is that right?) A. That © 
is correct, sir. 
Q. And after you say that you asked the defendant Harris for 
certain identification, that you walked around the car and it was at that 
time that you saw him take this object out of his pocket? A. /That is correct, 
sir. 
Q. And when Harris -- after you saw him take this object out 
of his pocket, you say that you ordered him out of the car? A. That is 
right, sir. 
Q. And this object that you saw and later identified as two 
capsules, where was that in the car, in reference to where Harris was 
seated? A. It was in the direct proximity of his left pants packet. 
Q. Would you say that he was practically sitting beside it or on 
top of it or what? A. He was practically sitting on it, yes, sir. It was 
about two inches away from him. 
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Q. And after you saw or recovered that two capsules, and from 
your experience as a narcotics agent for, as you say, eight years, were 


you at that time of the opinion that those two capsules contained heroin? 
A. Yes, sir, I was. 

Q. And was it after your observation of these two capsules and 
your conversation with the defendant that he was placed under arrest? 
A. That is correct, sir. 

MR. McLAUGHLIN: That's all. 

REDIRECT EXAMINATION 

BY MR. SHORTER: 

Q. Officer, did you ask Mr. Harris any questions respecting his 
then employment? A. Yes, sir, lasked Mr. Harris if he was employed. 

Q. When did you ask him that, sir? A. Iasked him that as I 
headed around to the passenger's side of the car to talk to him. 

Q. What did he tell you, sir? A. He told me that he was employed 
by Mr. Godfrey as a painter. 

Q. It also developed that on that day you did arrest Mr. Godfrey, 
did you not? A. Yes, sir. ; 

Q. And you subsequently released him with only having given 
him a traffic ticket, is that right? 


x * * *€ * *& € FF * * 
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[Filed April 18, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Libellant 
vs. 
ONE 1960 CADILLAC COUPE DEVILLE 
Respondent 


ee 06 08 ef 26 #8 oe 


MOTION FOR SUMMARY JUDGMENT 

OR IN THE ALTERNATIVE FOR BOND 

PENDING HEARING ON THE MERITS 

AND FOR OTHER APPROPRIATE 
RELIEF 


Comes now the respondent, LAWRENCE GODFREY, by and through 
his attorney, Curtis P. Mitchell, and moves this Honorable Court to grant 
him a summary judgment or set bond pending a hearing on the merits; and 
as reasons therefor states as follows: 

1. That the Government has had possession of the movant's auto- 
mobile since December 11, 1959. 

2. That there is no real or genuine issue of fact involved herein 
because the factual circumstances have been determined. 

3. That in respect thereof there is attached hereto the| transcripts 
of the proceedings had in the causes numbered, Grand Jury Number 1505- 
59 and Criminal Number 55-60. 

4. That in addition to the foregoing transcripts, the respondent, 
LAWRENCE GODFREY, also relies upon his affidavit filed in Grand Jury 
Number 1505-59, a copy of which is attached hereto. 

5. That it is also respectfully requested that any other of the records 
of the foregoing proceedings deemed pertinent be considered by) this Honorable 
Court. 
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6. That the ends of justice require the granting of the relief and 
remedy being sought by the movant. 
7. And for such other and further reasons as will be called to the 
attention of this Honorable Court upon the hearing of this motion. 
/s/ Curtis P. Mitchell 
Attorney for Respondent 
508 Fifth Street, N. W. 
Washington, D. C. 
CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing motion was served 
per sonally upon Oliver Gasch, United States Attorney, United States Court 
House, Washington, D. C. this 18th day of April, 1960. 
/s/ Curtis P. Mitchell 


Ee 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

I, LAWRENCE C. GODFREY, being first duly swornon oath according 
to law depose and say as follows: That on December 11, 1959, at or near 
14th and Fairmont Street, N. W., in the District of Columbia I was operating 
my automobile and was commanded to stop as I was in the process of pulling 
off; that I had gone to the area of the aforesaid location to carry one Charles 

“Harris, who was doing some carpentry work at his place of business, to seek 
a painter who was known to the said Charles Harris, and who I had been 
advised resided in the immediate vicinity; that the said Charles Harris had 
gone from my car sone few minutes and when he returned he was alone; 
that immediately after Charles Harris got into my automobile, I started to 
drive off and was commanded to stop by a man who later stated that he was 
either from the Narcotics Bureau orthe Narcotics Squad; that I was then 
directed to show my identification and to state my purpose for being in the 
neighborhood, and I did so; that thereafter, Charles Harris was asked to 
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exhibit some evidence as to his identity and he said, after searching 
himself, that he had none; that the officer or agent then commanded the said 
Charles Harris to get out of the car, at which time he picked up some (two) 
white pills from the place where the said Charles Harris had been seated; 
that I had no knowledge of the pills or their contents; that my person and 
automobile were thoroughly searched; that the keys to my car were demanded 
of me and my car was impounded; that no warrant or writ of seizure was 
exhibited to me. 

Iam of the firm opinion that the arrest and the search and seizure 
of my person and automobile were all committed in violation of my rights 
under the United States Constitution. 

/s/ Lawrence C. Godfrey 

Subscribed and sworn to before me this 28th day of December, 1959. 


/s/ 
Notary Public 


Copy mailed to: 

Oliver Gasch, Esq. 

United States Attorney 

this 28th day of December, 1959. 


/s/ Curtis P. Mitchell 


[Filed April 28, 1960] 


CROSS-MOTION FOR SUMMARY JUDGMENT 


Comes now the libelant, by its attorney, the United States Attorney, 
and moves this Honorable Court for summary judgment herein for the 
reason that there exists no genuine issue of material fact and.libelant is 
entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is libelant’s Exhibit No. 1, 
affidavit of Richard L. Ryan, together with the attachment thereto. 
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/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 
EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ John F. DOYLE 
JOHN F. DOYLE 
Assistant United States Attorney 


/s/ William Laverick 
WILLIAM LAVERICK 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing Cross-Motion for 
Summary Judgment, together with points and authorities in support thereof, 
and libelant's Exhibit No. 1, and Statement of Material Facts as to which 
There Is No Genuine Issue, Pursuant to Rule 9(1) of this Court, was made uwoon 
claimant by mailing a copy thereof to his attorney, Curtis P. Mitchell, 
Esquire, 508 Fifth Street, N. W., Washington 1, D. C., this 28th day of 
April, 1960. 


/s/ William Laverick 
WILLIAM LAVERICK 
Assistant United States Attorney 


GOVERNMENT'S EXHIBIT 
NO. 1 


U. S TREASURY DEPARTMENT 
[Filed April 28, 1960] Washington 25, D. C. 


[SEAL] 


I, Richard L. Ryan, Chief, Laboratory Section, Alcohol and Tobacco Tax 
Division, Internal Revenue Service, certify that the document attached hereto 
is a true copy of official records or documents under my custody and control, 
relating to the analysis of 2 capsules of white powder seized on December 11, 
1959, Laboratory No. 33293. 

/s/ Richard L. Ryan 
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Subscribed and sworn to before me this 27th day of April, 1960. 
/s/ Ruth L. Apple 
My Commission Expires: June.14, 1961 


REPORT OF PROPERTY 
PURCHASED OR SEIZED UNDER NARCOTIC AND MARIHUANA 
LAWS 


CASE NO. Washington, D, C. 
DEFENDANT Charles Allen Harris December 11th 195 


1. Description of purchase or seizure: 
Exhibit No. 1; Number of Packages - 1; Suspected Drug - Heroin; 


Marks of Labels (Describe fully) - One piece of newspaper containing 2 
capsules of white powder; Market Value - Dlegitimate - $3.00 [STAMPED 
NO. 33293] 
2. Date and place of purchase or seizure December 11th, 1959, in parked 
car front of 1449 Fairmont NW. 
3. Drugs sent to chemist are located at Bureau of Internal Revenue, 10th 
& Pa. Ave., N.W. 
4. REMARKS: At 11:30 A. M., while in a parked car RZ-457, as a passenger 
subject attempted to dispose of a piece of newspaper containing above evidence 
by pushing same under back rest of 1960 cadillac, Subject came out of 1443- 


Fairmont St., N.W., after purchasing evidence from Tommy Winston, who 


was also arrested in house on Warrant. Louise Anthony Corroborated 
activity. ; 

5. Rendered by Irvin W. Brewer, Narcotic Agent or Inspector 
/3/ Roy E. Blick, District Supervisor 


CHEMIST'S REPORT OF ANAYLSIS 
Date December 30, 1959 


Exhibit Number 1; Laboratory No. 33293; Total Weight Found 105 Mg. ; 
Substance Found - Heroin NC1 Mannitol, 2 capsules; Weight After Analysis 60 mg. 
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/s/W. P. Butler 
Chemist in Charge 


7700 Internal Revenue Building 
RECORD OF SEALS 


Date Sealed - 12/11/59; INITIALED BY L W. Brewer 
* * * * & * * * * 


[Filed April 28, 1960] 


STATEMENT OF MATERIAL FACTS AS TO WHICH THERE 
IS NO GENUINE ISSUE, PURSUANT TO RULE 9(1) OF THIS 
COURT 


a 


In this cause the libelant, United States of America, cross-moves 
for summary judgment. Libelant contends that there is no genuine issue of 
material fact present in this cause of action. Pursuant to Rule 9(1) of the 
Rules of this Court, the following material facts as to which libelant con- 
tends there is no genuine issue are stated as follows: 

1. That on December 11, 1959, Irwin W. Brewer was a duly authorized 
and acting Detective on the Narcotics Squad of the Metropolitan Police Depart-- 
ment of the District of Columbia. 

2. That on December 11, 1959, Lawrence Charles Godfrey was the 
registered owner of the defendant automobile, One 1960 Cadillac Coupe de 
Ville, Motor No. 60J-010917. 

3. That on December 11, 1959, at or about 11:30 2 a.m., the said 
Detective Irwin W. Brewer was in the vicinity of 1443 Fairmont Street, N.W., 
Washington, D. C., to serve a United States Commissioner's arrest warrant 


on one Tommy Winston, who resided at that address, for violation of the 
Harrison Narcotic Act. 

4. That the residence located at 1443 Fairmont Street, N. W., 
Washington, D. C., was known to law enforcement officials as a place 


where narcotics could be purchased. 
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5. That at the aforesaid time and place Detective Brewer observed 
one Charles Allen Harris come out of the residence numbered 1443 Fairmont 
Street, N. W., Washington, D.,C., and enter the defendant automobile, 

One 1960 Cadillac Coupe de Ville, Motor No. 60J-010917, which|was parked 
in front of 1449 Fairmont Street, N. W., Washington, D. C. 

6. That at the time and place aforesaid, Detective Brewer approached 
the said defendant automobile and observed the claimant Lawrence Charles 
Godfrey sitting in the front seat of the defendant automobile on the driver's 
side and one Louise Anthony sitting on the back seat of the defendant auto- 
mobile, and the said Charles Allen Harris sitting on the passenger's side 
in the front seat of the said defendant automobile. 

%. That at the time and place aforesaid, claimant, Lawrence Charles 
Godfrey, was in control, possession and custody of the defendant automobile. 

8. That at the time and place aforesaid, Detective Brewer observed 
said Charles Allen Harris' attempt to dispose of two capsules containing a 
white powder by pushing the same under the front seat of the defendant auto- 
mobile. 


9. Based upon Detective Brewer's eight years’ experience on the 
Narcotics Squad, it was his opinion that the said two capsules contained 


heroin, a narcotic drug. 
10. That by reason of the aforementioned facts, the said Charles 
Allen Harris was arrested for a violation of the Narcotic Laws and the 
defendant automobile was seized at the time and place aforesaid. 
11. That the said two capsules contained 105 milligrams of heroin 
hydrochloride, a narcotic drug. 
Respectfully submitted, 
/s/ Oliver Gasch 
/s/ Edward P. Troxell 
/s/ John F. Doyle 
/s8/ William Laverick 


[Filed May 31, 1960] 
MEMORANDUM 
These are cross motions for summary judgment in which the 


parties concede that there is no genuine issue of material fact and also 


agree that summary judgment procedure is appropriate to determine the 
rights of the parties. 

The claimant has filed with his motion for summary judgment 
transcripts of the proceedings in this Court in Grand Jury No. 1505-59 
under Rule 41(e) of the Federal Rules of Criminal Procedure and in 
Criminal No. 55-60 on hearing of motion to suppress; also affidavit filed 
by the claimant in said Grand Jury proceeding. The libelant attached to 
its motion for summary judgment report of analysis of two capsules of 
white powder hereinafter referred to. 

The libelant’s motion for summary judgment is also accompanied 
by statement of material facts as to which there is no genuine issue pur- 
suant to Rule 9 (1) of this Court and, under the terms of said Rule, the 
Court may assume those facts to exist without controversy. 

On December 11, 1959 Lawrence Charles Godfrey was the 
registered owner of defendant automobile, One 1960 Cadillac Coupe de 
Ville, Motor No. 603-010917, and on that morning, he drove the automobile 
with Charles Allen Harris as a passenger on the front seat of the automobile 
and one Louise Anthony as a passenger on the back seat of the automobile 
to the vicinity of 14th and Fairmont Streets, N. W. allegedly for the purpose 
of enabling Harris to pick up a painter known to Har ris and who allegedly 
resided in the immediate vicinity. 

Defendant automobile was parked in front of 1449 Fairmont 
Street, N. W. and Harris, after leaving the automobile, had entered 
1448 Fairmont Street, N. W., an address which was known to law enforce- 
ment officials as a place where narcotics could be purchased. 
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Detective Irwin W. Brewer was in the vicinity of said 1443 
Fairmont Street, N. W. to serve an arrest warrant on one Tommy 
Winston who resided at that address for violation of the Harrison 
Narcotic Act. 

Brewer observed Harris come out of the residence 1443 Fair- 
mont Street, N. W. and enter the defendant automobile which, |as 
stated above, was parked in front of 1449 Fairmont Street, N. Ww. It 
will be noted that Harris was alone, unaccompanied by the painter he 
allegedly was to pick up. As hereinafter noted, he did have in his 
possession two capsules containing a narcotic drug. 

Brewer. approached the defendant automobile with Godfrey 
seated in the front seat on the driver side, Anthony sitting on the back seat 
and Harris sitting on the passenger side of the front seat of the automobile. 
Godfrey was in control, possession and custody of the automobile. Brewer 
observed Harris attempt to dispose of two capsules containing a white 


powder by pushing the same under the front seat of the automobile and, 
based upon Brewer's eight years’ experience on the Narcotic Squad, 


it was his opinion that the two capsules contained heroin, a narcotic 
drug. The two capsules did in fact contain 105 milligrams of |heroin 
hydrochloride, a narcotic drug. 
This is a proceeding to condemn and forfeit to the United States 
of America the automobile under the provisions of Title 49 U.S. Code, 
Sec. 781-788 on the grounds that said vehicle was used to facilitate the 
concealment of the contraband article, namely, the narcotic drug. 
Godfrey's principal contention advanced at the argument on the motions 
for summary judgment was that he was innocent of any wrong doing and 
without knowledge of the action by Harris in attempting to dispose of the 
narcotics by pushing the same under the front seat of the defendant auto- 
mobile. 


38 


The decided cases uniformly hold that the innocence or want 
of knowledge of the illegal act by the owner of the vehicle is no bar to 
forfeiture under the provisions of the statute. No case to the contrary 
has been called to the attention of the Court. 

As was pointed out in United States vs. One 1940 Packard Coupe, 
36 F. Supp. 788, "This is a proceeding in rem against the car in which 
the law ascribes to it a power of complicity and guilt in the offense. " 

The law is discussed in detail in the case of United States vs. 
One 1946 Plymouth Sedan, 73 F. Supp. 88, in which the Court said: 
"Barring certain peculiar provisions applicable to common carriers and 


not relevant here, that statute absolves owners of vehicles from the 


consequences of forfeiture only where the vehicle when seized is illegally 
in the possession of the actual offender. 49 USCA Sec. 782." 

In United States vs. Andrade, 181 F. 2d 42, 46 the United States 
Court of Appeals for the Ninth Circuit said: "The libel proceeding here 
involved is primarily a proceeding in rem against the automobile as 
authorized by the statute. The appellee entered the proceeding as an 
intervener subject to the statutory obligations of aclaimant. I has been 
frequently decided that a legal owner or vendor claimant is not entitled 
to relief from the forfeiture by reason of good faith or innocence. 
(Citing cases)." 

In United States vs. One 1951 Cadillac Coupe de Ville, 108 F. 
Supp. 286, the Court said: "It is well settled that the innocence or want 
of knowledge of the owner or lienor is no bar to forfeiture. " 

The motion for summary judgment by the claimant Lawrence 
Charles Godfrey is denied and the cross motion for summary judgment 
by the United States of America is granted. 


| /s/ Joseph C. McGarraghy 
JUDGE 


May 31, 1960 


[Filed June 7, 1960] 


ORDE 


This cause having come on to be heard on the motion of the 
claimant, Lawrence Charles Godfrey, for summary judgment or 
alternative relief and on libelant's motion for summary judgment, and 
it appearing to the Court that no person other than the said claimant has 
appeared and interposed a claim herein or filed answer to the libel 
although warrant and monition have been duly issued, executed, |and 
returned according to law, and it further appearing to the Court after 
having considered the pleadings and having heard oral argume nt of 
counsel for the said claimant and libelant and having rendered its 
opinion dated May 31, 1960, that there exists no genuine issue of 
material fact and libelant is entitled to judgment as a matter of law, it 
is by the Court this 7th day of June, 1960, 

ORDERED, that the default of all persons who have not appeared 
and filed claim herein or answered beand the same is hereby entered, 
and it is 

FURTHER ORDERED, that the motion of the claimant, Lawrence 
Charles Godfrey, for summary judgment or alternative relief be and the 
same hereby. is denied, and it is 

FURTHER ORDERED, that the motion for summary judgment of 
the libelant be and the same hereby is granted, and it is 

FURTHER ORDERED AND DECREED, that One 1960 Cadillac 
Coupe de Ville, Motor No. 60J-010917, for the reasons and causes set 
forth in the libel heretofore filed and in the Court's opinion of May 31, 
1960, filed in this cause, be forfeited to the United States of America, 
and it is 

FURTHER ORDERED, that pursuant to the application|filed 
herein by the Administrator of General Services, the United States 
Marshal for the District of Columbia deliver the above-described automobile 
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to the District Supervisor, Bureau of Narcotics, Treasury Department, 
318 Post Office Building, Baltimore, Maryland, or his duly authorized 
representative, and it is 

FURTHER ORDERED, that the claimant, Lawrence Charles 
Godfrey, pay the costs of these proceedings. 


/s/ Joseph C. McGarraghy 
JUDGE 


* * *£ * * © © © * * 


—_ 


[Filed June 9, 1960] 


MOTION TO SET ASIDE ORDER OR IN THE 
ALTERNATIVE TO STRIKE OR AMEND 
SAME 
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Comes now LAWRENCE C. GODFREY, intervenor, by and through 
his attorney, Curtis P. Mitchell, and moves this Honorable Court to set 
aside the Order entered June 7, 1960, or in the alternative to strike or 
amend parts thereof, and as reasons therefor states as follows: 

1. That the last paragraph of the order requires that the 
intervenor, claimant, to pay the costs of the proceedings. 

2. That the aforementioned provision of the order is unreasonable, 
unjust, improper under the circumstances, and punitive in character. 

3. And for such other and further reasons as will be called to 
the attention of this Honorable Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 
Attorney for Intervenor 
508 Fifth Street, N. W. 
Washington, D. C. 


POINTS AND AUTHORITIES 


The inherent power of the Court. 
/s/ Curtis P. Mitchell 


* * * * * * * © * * 


a 


[Filed June 9, 1960] 


MOTION TO CAUSE TO BE FILED OF 
RECORD THE COURT'S FINDINGS OF 
FACTS AND CONCLUSIONS OF LAW 


Comes now, LAWRENCE CHARLES GODFREY, intervenor claimant, 
by and through his attorney, Curtis P. Mitchell, and moves this Honorable 
Court to file herein its findings of fact and conclusions of law, and in 
respect thereof states as follows: 

1. That the Court's memorandum of May 31, 1960, does not suf- 
ficiently set forth the facts and conclusions of law. 

2. That the filing of the findings of facts and conclusions of law is 
mandatory under the Federal Rules of Civil Procedure. 

3. And for such other and further reasons as will be called to the 
attention of this Honorable Court upon the hearing of this motion. 


/s/ Curtis P. Mitchell 

Attorney for Intervenor 

508 Fifth Street, N. W., 
. Washington, D. C. 


POINTS AND AUTHORITIES 
Rule 52 Federal Rules of Civil Procedure. 
United States vs. United States Gypsum Co., 333 U. S. 364 
92 L. Ed. 746. 
DOLLAR vs. Land, 87 App. D. C. 214. 


/s/ Curtis P. Mitchell 


* * * * *©* &* * *& *€ * 


[Filed June 16, 1960] 


MOTION TO SET BOND COVERING THE 
LIBELED VEHICLE AND TO RELEASE 
VEHICLE PENDING DETERMINATION OF APPEAL 


Comes now, LAWRENCE C. GODFREY, intervenor, by and 
through his attorney, Curtis P. Mitchell, and moves this Honorable Court 
to set a bond herein pending appeal and allowing for the release to the 
movant of his automobile heretofore libeled herein. And as reasons there- 
for states as follows: 

1. That the automobile has been in the possession of the United 
States Government since its seizure on to wit, December 11, 1959. 

2. That there has been a substantial diminution in the value of 
the vehicle since its seizure. 

3. That the'vehicle has materially deteriorated and will continue 
to do so. 

4. That your movant intends to appeal from the judgment 
rendered herein, which appeal, in the course of normal procedure, 
may reasonably be expected to require several months for ultimate 
determination. 

5. That the appeal will involve substantial questions of law. 

6. That failure or refusal to set bond herein and release the 
vehicle, pending appeal, will subject the movant to further irreparable 
damage. 

%. And for such other and further reasons as will be called to 
the attention of this Honorable Court upon a hearing of this motion. 


/s/ Curtis P. Mitchell 


ttorney for Movant 
* *« * * *© *&* *& K& * 
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[Filed June 27, 1960] 
ORDER 


This case was heard on cross motions for summary judgment 
which conceded that there is no genuine issue of material fact. | In 
addition, the libelant's motion was accompanied by statement of material 
facts as to which there is no genuine issue, which statement was not 
controverted and, under the provisions of Rule 9(1) of this Court, the 
Court assumed those facts to exist. Rule 52 of the Federal Rules of 
Civil Procedure expressly makes findings of fact and conclusions of law un- 
necessary on decisions of motions for summary judgment. Accordingly, 
it is, this 27th day of June, 1960, 
ORDERED that the motion of the intervenor requesting the 
filing of findings of fact and conclusions of law is denied. 
IT IS FURTHER ORDERED that the motion of the intervenor 
to set aside the Order entered herein on June 7, 1960, or, in the alterna- 
tive, to strike or amend parts thereof, is denied. 


/s/ Joseph C. McGarraghy 
JUDGE 


* * * £ & * 


[Filed July 1, 1960] 


ORDER 


This cause having come on to be heard on the motion of the 
claimant, Lawrence Charles Godfrey, to set bond covering libeled 
vehicle and to release vehicle pending determination of appeal, and the 
Court having considered the pleadings and having heard oral argument 
of counsel for the parties, it is this 1st day of JULY, 1960, 

ORDERED that the motion of the claimant, Lawrence| Charles 
Godfrey, to set bond covering libeled vehicle and to release vehicle 
pending determination of appeal be and the sane hereby is denied. 
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/s/ Joseph C. McGarraghy 
; JUDGE 


* * * * * 


[Filed July 7, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of July, 1960, that the 
claimant, LAWRENCE C. GODFREY, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the following 
Orders of this Court: - 

1. The Order of June 7, 1960, denying claimant's motion for 
summary judgment and granting libelants motion for same. 

2. The Order of June 27, 1960, denying claimant's motion for 
the filing of findings of facts and conclusions of law and denying motion 
to set aside Order of June 7, 1960. 

3. The Order of July 1, 1960, denying motion to set bond and 
release vehicle pending appeal. 


| __/s/ Curtis P. Mitchell __ 
Attorney for Claimant 
* * * * * * *€* & * * 


APPEAL” PROM THE UNITED SSEATES. 


QUESTION PRESENTED 


Is an automobile subject to seizure and forfeiture under (Title 
49, U.S.C.A. Section 781-788), where a person who has just entered 
the car as a passenger and who is carrying two capsules of contraband 
narcotics in his pockets, |is approached by a police officer immediately 
after entering the car and anticipating that the officer is going to arrest 
or search him tries to get rid of the drugs by pushing them under the 
seat of the car. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
, . STATUTES AND CONSTITUTIONAL PROVISIONS 


TABLE OF CASES 
Ghisolfo v. United States, 9 Cir., 14 F 24 389, 390 
Hannifin v. United States, 248 F 2a 173 
’ * Platt v. United States, 163 F 2d 165 
Rusk v. United States, 256 F 2a 862 
| United States v. Five Gambling Devices, 252 F 2a 210 
United States v. Loomis, 9 Cir., 297 F 359, 360, 361 


United States v. One 1936 Model Ford V-8 DeLuxe Coach, 
307 U.S. 219, 226, 59 S.Ct. 861, 83 L.Ed. 1249 
United States v. One 1951 Oldsmobile Sedan, 
129 F. Supp 


United States v. One 1950 Buick Sedan, 
231 F 2d, 219, 222 


* Case marked byasteriskis chiefly relied upon by appellant. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO, 15, 942 


LAWRENCE C. GODFREY, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This cause comes to this Court on appeal from a final order 
entered by the United States District Court for the District of Columbia 
No. C.C. 1-60, granting summary judgment in favor of the United States 
of America, libellant therein, and forfeiting the appellant's automobile to 
the United States of America. (J.A. 39). The said order was dated June 
7, 1960. On June 27, 1960, the District Court entered another order in 
the cause denying appellant's motion to set aside the order of June 7, 1960, 
and also denied the appellant's alternative motion to strike or amend parts 
of the said order of June 7, 1960. (J.A. 43) The notice of appeal from 
said orders of June 7, 1960 and June 27, 1960, was filed July 7, 1960. 
(J. A. 44). The District Court had jurisdiction over this cause because 
the same was an action in libel for the seizure and forfeiture of an automobile 
in accordance with the narcotic laws, Act of August 9, 1939, as amended, 
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Title 49, U.S.C.A. Sections 781-788. (J.A. 7). The jurisdiction for 
this appeal is found in the provision of Title 28, Section 1291, et. seq., 
of the United States Code, as revised, and in Rule 73 of the Federal Rules 
of Civil Procedure. 


STATEMENT OF THE CASE 


The appellant, Lawrence C. Godfrey, on December 11, 1959, was 
the equitable owner of a 1960 automobile (J. A. pp. 4, 5)2/ The record 
discloses that on December 11, 1959, the appellant had driven his automo- 
bile to a location in the 1400 block of Fairmont Street, N. W., inthe . 
District of Columbia. There were two occupants in the car with the appellant, 
a Mr. Charles A. Harris, who rode in the front passenger seat and a Louise 
Anthony, who rode in the back seat of the automobile. Mr. Harris was 
employed by the appellant to do some carpentry work at his place of business, 
and they had driven to the 1400 block of Fairmont Street, N. W., for the 
purpose of enabling Harris to pick up a painter, known to Harris and who 
Harris had told the appellant resided in the immediate vicinity (J.A. p- 3). 
The appellant stopped his automobile in front of premises 1449 Fairmont 
Street, N. W., near a fire hydrant (J.A. pp. 26, 36). Harris got out of the 
automobile and allegedly went into premises 1443 Fairmont Street, N. W. 

While the automobile was parked as above indicated, Precinct Detec- 


tive Irvin W. Brewer”! saw Harris leave premises 1443 Fairmont Street, 
N. W., and re-enter the car "'on the passenger side in the front seat" 


(J.A. p. 22). The officer recognized Mr. Harris as a former narcotic 
law violator and approached the car to talk to him in regard to a narcotic 


A black coupe de ville, serial no. 603010917, bearing D. C. tag 
registration RZ 457. 


Officer Brewer was one of a squad of officers who was at that 
time enroute to premises 1443 Fairmont Street, N. W. to arrest 
one Tommy Winston for alleged narcotic law violations. 
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vagrancy observation (J. A. pp. 23-24). Prior to having seen Harris, 
Officer Brewer had no intention of stopping the car or of talking to the 
operator of the car (J.A. p. 23). Nonetheless, he approached the car 

on the driver's side and talked to Harris (J.A. p. 22). While at the driver's 
side of the vehicle, he asked the appellant for his identification se his 
automobile registration card (J.A. pp. 21, 24). The officer then walked 
around to the front of the car from the driver's side to the passenger side 
and while he was approaching the passenger side, he saw Harris pull objects 
from his left pants pocket "which slipped out on the seat of the car and a 
white capsule showed" (J. A. p. 25). The officer was looking directly at 
Harris and there was no mistake but that the object (capsules) came from 
his pocket (J. A. 25, 27). The officer saw Harris trying to push the object 
under the seat of the car, so he asked him to step out of the car; and after 
he had done so, the officer recovered two capsules, which from the officer's 
experience, he believed contained heroin (J.A. p. 28). The officer then 


placed Harris under arrest 3/ ; the appellant, Godfrey, was also arrested 
and charged with a traffic violation only (J. A. pp. 26, 28). The appellant's 
car was seized (J.A. p. 35). 


Prior to the return of the indictment against Charles Harris, (see 
footnote #3), the appellant filed a motion under Rule 41(e) of the Federal 
Rules of Criminal Procedure for the return of his automobile, asserting 
therein violations of his rights under the United States Constitution (J. A. 
p. 2). 

The appellant's motion for the return of his automobile came on for 
hearing before the late Honorable James W. Morris, United States Dis- 
trict Judge (J.A. pp. 9, 2, 16). After a full hearing, the Court entered 
an order directing the return of the appellant's seized automobile, “unless 
within five days. . . an action in libel for the forfeiture thereof has been 
duly filed...‘ (J.A. p. 5). 


The two capsules recovered by the Officer contained 105 milligram 
of heroin hydrochloride, a narcotic drug (J.A. pp. 33-35).| Subse- 
quently, Harris was indicted for violation of 26 U. S.C. si and 
21 U.S.C. 174 in the District Court, Criminal Case No. 5 -60 (J. A. 


p. 5). 
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The United States of America seasonably filed an action sounding 
in libel for the seizure and forfeiture of the said automobile (J. A. pp. 6-8). 
In response thereto, the appellant, as the registered owner of the chattel, 
filed an answer (J.A. pp. 17-18). The appellant thereafter moved for summary 
judgment (J..A. pp. 29-30), and the United States by cross motion also moved 
the Court to grant it summary judgment (J. A. pp. 31-82). After a hearing 
on the motion and cross motion, the Court below filed a written memorandum 
(J. A. pp. 36-38), and an order granting the United States’ motion for summary 


judgment and, thereupon, forfeited the appellant's automobile to the United 
States of America (J. A. pp. 39-40). This appeal follows (J.A. p. 44). 


STATUTES AND CONSTITUTIONAL PROVISIONS 


Title 49, U.S.C.A., Section 781 (Act of August 9, 1939) provides in part as 
follows: 


it shall be unlawful (1) to transport, carry, Or 
convey any contraband article in, upon, or by means of 
any vessel, vehicle, or aircraft; (2) to conceal or possess 
any contraband article in or upon any vessel, vehicle 
or aircraft; or (8) to use any vessel, vehicle, or air- 
craft to facilitate the transportation, carriage, conveyance, 
concealment, receipt, possession, purchase, sale, barter 
exchange, or giving away any contraband article. 


"As used in this section,’ the term "contraband article" 
means - (1) any narcotic drug which has been or is possessed 
with intent to sell or offer for sale in violation of any 
laws or regulations of the United States dealing therewith; 
or which has been acquired or is possessed, sold, transferred 
or offered for sale, in violation of any laws of the United 
States dealing therewith; or which has been acquired by 
theft, robbery, or burglary and carried or transported 
within any territory, possession, or the District of 
Columbia or from any State, Territory, possession, the 
District of Columbia or the Canal Zone, to another State, 
Territory, possesSion, the District of Columbia, or the 
Canal 'Zone; or which does not bear appropriate tax-paid 
internal-revenue stamps as required by law or regulations;™ 

we 


Title 49, U.S.C. A., Section 782 provides as follows: 


"Any vessel, vehicle, or aircraft which has been or is 
being used in violation of any provision of section 781 of this title 
or in, upon, or by means of which any violation of section 781 of this 
title has taken or is taking place, shall be seized and forfeited; 
provided, that no vessel, vehicle or aircraft used by any person as 
a common carrier in the transaction of business as such common 
carrier shall be forfeited under the provisions of this chapter unless 
it shall appear that (1) in the case of a railway car or engine, the 
owner, or (2) in the case of any other such vessel, vehicle, |or air- 
craft, the owner of the master of such vessel or the owner or con- 
ductor, driver, pilot, or other person in charge of such vehicle 
or aircraft was at the time of the alleged illegal act a consenting 
party or pivy thereto: provided further, that no vessel, vehicle, 
or aircraft shall be forfeited under the provisions of this chapter 
by reason of any act or ommission established by the owner] thereof 
to have been committed or omitted by any person other than) such owner 
while such vessel, vehicle, or aircraft was unlawfully in the possession 
of a person who acquired possession thereof in violation of pores 
laws of the United States or of any State. Aug. 9, 1939, c 618. 
section 2, 53 Stat. 1291." 


Title 49, U.S.C. A., Section 787 provides in part as follows: 


eecoeeres 


(b) The term ‘vehicle’ includes every description of 
carriage or other contrivance used, or capable of being used, as 
means of transportation on, below, or above the land, but does not 
include aircraft. 


(4) The term 'narcotic drug' means any narcotic drug, 
as now or here after defined by sections 171-185 of Title 21, the 
internal-revenue laws, or the regulations issued thereunder; or 
marihuana as now or hereafter defined by the Marihuana Tax Act 
of 1937 or the regulations issued thereunder." 


Fifth Amendment of United States Constitution provides as follows: 


*No person shall be held to answer for a capital, jor 
otherwise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service 
in time of War or public danger; or shall any person be 
subject for the same offence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be 4 
witness against himself, or be deprived of life-liberty or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation. " 


6 
SUMMARY OF THE ARGUMENT 


The trial court granted summary judgment to the United States of 
America ina proceeding to libel the appellant's automobile. The facts 
surrounding the event leading up to the seizure of the car and which con- 
stituted the basis for the forfeiture were undisputed and stipulated of 
record. In granting summary judgment the trial court found that the 
appellant's automobile ‘was subject to seizure and forfeiture under Title 
49 U.S.C. A. Section 781-788. There were two bases asserted in the libel 
filed by the Governmentas grounds for the forfeiture. In reaching its 
judgment, the trial court did not enter any conclusions of law, as such, 
but the court did file a memorandum opinion stating as a conclusion that 


the appellant's car was subject to seizure and forfeiture because it was 


being used to facilitate the concealment of narcotic drugs. The appellant 
contends that this conclusion is not supported by the facts. A passenger 
who had just entered the appellant's automobile was approached by a police 
officer. The passenger bad two capsules of narcotics in his pocket. The 
passenger feared that the officer was going to search or arrest him and 

in desperation took the drugs out of his pocket and attempted to push them 
under the seat of the car. These facts do not support the conclusion that 
the appellant's automobile was subject to seizure and forfeiture under the 
law. The automobile's involvement, if any, waS SO unrelated, remote and 
unconnected with the actions of the passenger as not to rationally permit 


the conclusion that it was being used to facilitate the criminal act. 


ARGUMENT 


The facts in the case are undisputed. It was established that on 
December 11, 1959, the appellant was the owner of a certain 1960 Cadillac 
; automobile and that on that day he had driven his car to the 1400 block of 
Fairmont Street, N. W. He stopped his automobile in front of premises 
1449 (near a fire hydrant) Fairmont Street and Charles A. Harris, a front 
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seat passenger in the car, got out and went into premises 1443 Fairmont 
Street. He stayed only a few minutes and re-entered the front seat of the 
car. When Harris left the house returning to the car, he was seen by 
Detective Irving Brewer. Officer Brewer recognized Harris as a pre- 


viously convicted narcotic law offender. The officer approached the 
appellant's car, that he had seen Harris enter, for the purpose of making 

a narcotic vagrancy observation on Harris. Officer Brewer first approached 
the car on the driver's side and spoke to the appellant about his identification 
and automobile registration. He then spoke a few words to Harris and left 
from the driver's side of the car and went around the front of the automobile 
to reach the side where Harris was. While walking around the front of the 
car, he kept his eyes upon Harris and saw him remove something] from his 
left pants pocket. He also saw Harris attempt to push that which he had 
taken from his pockets under the seat of the car. The officer ordered 


Harris out of the car and recovered two capsules of heroin, a narcotic 
drug, from the seat of the car where Harris was sitting. There is no 
dispute that the capsules of heroin were the objects that Harris had taken 
from his pockets. The officers arrested Harris for possession of narcotics 
and also seized and impounded the appellant's automobile. It also appears 
of record, and is not disputed here, that the place where Harris was seen 
coming from by the officer "was known to law enforcement officials as a 
place where narcotics could be purchased." It also appears uncontroverted 
of record that Harris was employed by the appellant to do some carpentry 
work at the appellant's place of business; and that the appellant had brought 
Harris to this location for the purpose of enabling Harris to pick up a painter, 
who Harris.knew and who resided in the immediate vicinity. 
The appellant raises the question whether under the facts in this case, 
the Court below acted correctly in ruling that the appellant's automobile 
was subject to be seized and forfeited to the United States. The law (Title 
49 U.S.C. A., Section 782) is that a vehicle which is being used in violation 
of any provisions of Section 781 of Title 49, U.S.C.A., or in, upon, or by 
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means of which any violation of Section 781 has taken or is taking place, 

shall be seized and forfeited. In so far as is pertinent here, Section 781 
makes it unlawful (1) to transport, carry, or convey a narcotic drug, in 
upon, or by means of an automobile; (2) to conceal or possess a narcotic 
drug in or upon a vehicle, or upon the person of anyone in or upon 2 vehicle; 
(3) to use a vehicle to facilitate the transportation, carriage, conveyance, 
concealment, receipt, possession, purchase, sale, barter, or giving away of 
any narcotic drug. 

There can be no tenable suggestion or claim that the record supports a 
finding that the appellant transported, carried or conveyed any narcotic drug, 
in upon, or by means of l\his automobile. Similarly, there was no contention 
made below, and the record does not support any contention that the appellant's 
automobile facilitated the transportation, carriage, conveyance, receipt, 
possession, purchase, sale, barter, exchange, or the giving away of any of 
the capsules of narcotics in this case. This it is seen that the facts of this 
case lend themselves most nearly, if at all, to that part of Sub-Section (a)(2) 
of Section 781, which makes it unlawful to conceal or possess a narcotic drug 
in or upon the person of anyone in a vehicle and that portion of Sub-Section (a) 
(2) of the statute which makes it unlawful to use a vehicle to facilitate the con- 
cealment of a narcotic drug. In this connection, it should be noted that the 
Libel of Information filed on behalf of the United States in this case alleged 
(paragraph 3 thereof) that the appellant's automobile was seized because it was 
being used at the time "to transport, carry or convey certain contraband 
articles, or was used to facilitate the transportation, carriage, conveyance, 


concealment, receipt, possession, purchase, sale, barter, exchange, or 


giving away of certain contraband articles, to wit: a narcotic drug which did 
not bear appropriate tax paid Internal Revenue stamps as required by law and 
r tions. (J. A. p. 7). This allegation is drawn under Sub-Section (a) (1) 
and (a) (3) of Section 781 of Title 49, U. 8. C. A. 

Upon the stipulated facts and the record as made in the District 
Court, the trial court entered summary judgment in favor of the United 
States. In doing so, the trial court filed a memorandum opinion. And 
in reference to the applicability of Section 781 to the facts, the trial court 
stated that it was the Government's contention that the appellant's vehicle 
was used to facilitate the concealment of narcotic drugs. The court made 
no conclusion of law, 28 such, but a fair reading of the opinion discloses 
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that the court accepted and adopted, as its conclusion of law, the Govern- 
ment's allegation that the appellant's vehicle was used to facilitate the con- 
cealment of the contraband narcotic drugs. Thus the Court, in making its 
ruling, premised its ultimate judgment on the allegation that the appellant's 
vehicle violated Sub-Section (a) (3) of Section 781 of Title 49 U.S.C.|A. The 
trial court made no reference to the other portions of Section 781, including 
the provision of Sub-Section (a) (1) which was asserted in the Libel of Informa- 
tion, to the effect that the appellant's automobile was being used at the time 
to transport, carry or convey contraband narcotics. Presumably, the trial 
court rested its findings on this solitary implied conclusion that the appellant's 
car was used to facilitate the concealment of narcotic drugs. I is this con- 
clusion that the appellant attacks as being unsupported by the facts. 
The basic facts established and stipulated of record, do not reasonably 
permit the conclusion that the appellant's automobile was used to facilitate 
the concealment of the drugs. The underlying question is whether Harris’ 
attempt to dispose of the capsules of narcotics, which he had in his possession, 
constitutes a "use" of the automobile "to facilitate the concealment" within 
the meaning of Section 781 of Title 49 U.S.C.A. Certain it is that the auto- 
mobile was the particular place that Harris was situated at the time that he 
decided to attempt to dispose of the capsules. Consequently, the facts lend 
themselves to the more logical conclusion that the appellant's automobile's 
involvement came about by mere chance. IE upon a consideration of all of 


the surrounding facts and all the inferences properly to be drawn therefrom, 
the particular portion of Section 781 of Title 49 indicated by the trial judge 

applies, the appellant urges that such application is unconstitutiona] as being 
violative of his rights under the 5th and 14th amendments of the United States 
Constitution. 


Everything concerning Mr. Harris' trip to the vicinity was construed 
by the court to indicate that he had come there to obtain narcotics. The 
government suggested this inference in its statement of the material facts 
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(J.A. pp. 34-35). This argument totally excludes any possible inference 
that the automobile was used to facilitate this illegal design of Harris’. 

Platt vs. United States, 10 Cir., 163 F. 24165. This also excludes, by the 
same process, the possibility that Harris had drugs on his person while he 
was riding in the automobile. Therefore, the more reasonable inference 

is that he obtained the narcotics at the place where he was seen by Detective 
Brewer to be leaving. From the officer's statement of what transpired from 
the time that he saw Harris to the recovery of the capsules, it can be con- 
cluded that the time period was quite brief. Even more brief would be the 
length of time that Harris was in the automobile with the drugs on his person. 
The automobile's connection, if any, with Harris's sordid business was 
fleeting, momentary, and remote at best. The facts clearly demonstrate 


that the automobile's connection with the incident was purely accidental. 


The appellant's automobile became involved through and by virtue of an 

act of desperation committed by Harris, who, because he anticipated, that 
the officer was either going to arrest or search him, decided to rid himself 
of the incriminating narcotic drugs. The government illogically contends 
that his feverish efforts to rid himself of the contraband narcotic drugs 
amounts to complicity on the part of the appellant's automobile under 
Section 781 of Title 49'U.S.C.A. This reasoning, the appellant asserts, 
defies all logic and is against the spirit and purpose of the act. 

It is unlawful under the statute to use any vehicle to facilitate the con- 
cealment of contraband narcotic drugs. What then is meant in the contem- 
plation of the statute to use a vehicle to facilitate concealment. The appellant 
calls attention to the following principles of law: 

(1) 


'* a statute whereby a man may be deprived of his 
personal property by way of punishment should be construed 
with strictness; hence those who assume authority to take 
possession of such property should have clear warrant for 
this action. United States Vv. Loomis, 9 Cir., 297 F. 

359, 360, 361: “Ghisolfo v. United States, 9 Cir., 14F 

2a 389, 390.' " United States V- Five Gambling Devices 
1958, 7 Cir., 252 F 2nd 210, 212. See Also Hannifin v. 
United States, 1957, 248 F. 2a 173, 175. 


ii 


(2) 


"Forfeitures are not favored. They should be 
enforced only when within both the letter and the spirit 
of the law." Rush v. United States, 1958 10 Cir., 256 F. 
2a 862, 865. Citing: United States v. One 1936 Model Ford 
V-8 DeLuxe Coach, 307 U.S. 219, i . Ct. 7" 
dd. . 


Applying the foregoing principles of strict construction to the |terms 
and application of this statute in relation to the facts of this case, how then 
can it consistently be said that the appellant's automobile was used to 
facilitate the concealment of narcotic drugs by Harris. I appears obvious 
under the circumstances of this case that the appellant's automobile was involved 
purely by the incident of independent and unrelated criminal act of Harris. 
There is no rational connection between the crime committed by Harris and 
the engagement of the appellant'sautomobile as an implement, tool, or 
facility to the commission of that crime. The automobile was not in actuality 
a part of the crime, and hence in no wise or manner “facilitated it within 
the meaning of Section 781 of Title 49 U.S.C.A. United States v. One 1951 Automo- 
bile Sedan, D.C. Pa. 1955, 129 F Supp., 321; Platt v. United States, 
supra at 163 F. 2nd, 166167. In enacting this section, Congress did not 
ascribe to the word "facilitate"' any meaning other than its ordinary and 


accepted meaning. United States v. One 1950 Buick Sedan, 3 Cir., 1956, 
231 F. 2nd, 219, 222. The term “facilitate” is a term used in every 

day transactions between people. Its ordinary meaning is to make easy, 
less difficult; to free from difficulty or impediment. United States|v. 1950 
Buick Sedan, supra. The appellant's automobile did not “facilitate” the 
concealment of the drugs by Harris, as that term is used in the statute. 


Therefor, the order of the lower court granting summary judgment in favor 
of the United States was error. 
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CONCLUSION 


Therefore, the appellant respectfully submits that upon the basis of the 
foregoing argument, the judgment of the District Court should be reversed. 


Respectfully submitted, 


CURTIS P. MITCHELL 

ROY M. ELLIS 

JOHN A. SHORTER 
508 Fifth Street, N. W., 
Washington, D. C. 


Counsel for Appellant. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


At 11:30 A.M. on December 11, 1959, Detective Irving 
W. Brewer of the Narcotics Squad, Metropolitan Police 
Department along with other officers drove up behind a 
1960 black Cadillac Coupe deVille, bearing D.C. Tag 
BZ 457 which was parked near 1443 Fairmont Street, 
N.W. in the District of Columbia. (J.A. 2, 20, 22.) They 
had come to the above address with a warrant for the 
arrest of an occupant of the premises, one Tommy Win- 
ston, a convicted narcotic peddler, on charges of violating 
the narcotics laws (J-A. 26). The premises themselves 
were familiar to the police as a place where narcotics 
could be purchased. (J.A. 26.) The officers observed one 
Charles Harris, whom they knew to be a convicted nar- 


(1) 
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cotics peddler, come out of the premises, enter the Cadil- 
lac DeVille, and sit on the passenger side of the front. 
(J.A. 26, 27). One Louise Anthony was sitting in the 
back seat (J.A. 35). 

Detective Brewer first approached the parked Cadillac 
on the driver’s side and asked the owner and driver, 
appellant Lawrence OC. Godfrey, for his registration card 
and permit as the car was parked near a hydrant and 
blocking a driveway. (J.A. 21, 22, 26). Brewer then 
asked Harris for identification and the latter showed him 
a card with his name and address on it (J.A. 24). Be- 
lieving that Harris might be violating the narcotic laws 
as to vagrancy, Detective Brewer walked around the front 
of the car towards the passenger side, to interview him 
more conveniently (J.A. 24). Meanwhile, Brewer kept a 
close watch on Harris (J.A. 25). As the officer was 
reaching the passenger side, he saw Harris pull something 
out of his left pants pocket. As he did so, it slipped out 
onto the seat of the car and a white capsule came into 
view. The officer then observed Harris pushing the cap- 
sule under the seat of the car. Brewer then asked him 
to step out of the car. The officer then recovered two 
capsules which had slipped out of a small piece of news- 
paper. When asked if they were his, Harris answered: 
“No, they are not mine.” Brewer then asked: “Are those 
keys yours right along side of them?” Harris replied, 
“Yes, those are the keys to the front door to my house.” 
(J.A. 25). Based on his experience, Detective Brewer 
believed the capsules to be narcotics (J.A. 28). Harris 
was then placed under arrest and the automobile was 
seized (J.A. 28, 35). Later analysis revealed that the 
capsules contained 105 milligrams of heroin hydrochloride, 
a narcotic drug (J.A. 33, 35). Appellant Godfrey was 
taken to police headquarters and given a traffic violation 
ticket for parking within ten feet of a hydrant and for 
obstructing a driveway (J.A. 26). 

On January 4, 1960, appellant Godfrey filed a motion 
in the case of United States v. Harris, Criminal No. 55- 
60, to suppress and return the automobile (J.A. 2). He 
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alleged that government agents unlawfully seized the auto- 
mobile since appellant had committed no offense and did 
not knowingly aid anyone else in so doing (J.A. 2). In 
an affidavit filed with the motion, appellant claimed that 
Charles Harris was doing some carpentry work for him 
and that he had carried Harris to Fairmont Street to 
locate a painter who was known to Harris and who lived 
in that neighborhood. Appellant also denied any knowl- 
edge of the capsules or their contents. (J.A. 3) 

Argument was had on the above motion on January 15 
and 22, 1960. On January 26, 1960 an order was filed 
in which the District Court directed the automobile to be 
returned to appellant unless within five days the govern- 
ment should file an action in libel for the forfeiture of 
the car. (J.A. 4,5). That same day a libel of informa- 
tion was filed against the vehicle pursuant to the Narcotic 
Laws, 49 U.S.C.A., Sections 781-788 in United States v. 
One 1960 Cadillac Coupe de Ville, D.C. No. 1-60. (J.A. 
6, 7). Appellant answered on February 11, 1960 and 
denied the government’s statutory authority to condemn 
the vehicle. (J.A. 17). 

On April 18, 1960, appellant filed a motion for sum- 
mary judgment and a cross-motion was filed by the ap- 
pellee on April 28, 1960 (J.A. 29, 31). Appellant’s mo- 
tion was denied and appellee’s cross motion was granted 
in an order filed June 7, 1960 on the grounds that in an 
in rem forfeiture under the narcotic laws, it is well settled 
law that innocence or want of knowledge by the owner 
of the criminal use of his vehicle has never been a bar 
to forfeiture. (J.A. 36-39). 


STATUTES INVOLVED 


Title 49, United States Code, Section 781 provides in 
pertinent part: 


Unlawful use of vessels, vehicles, and aircrafts; 
contraband article defined—(a) It shall be unlawful 
(1) to transport, carry, or convey any contraband 
article in, upon, or by means of any vessel, vehicle, 
or aircraft; 
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(2) to conceal or possess any contraband article in 
or upon any vessel, vehicle, or aircraft, or upon the 
person of anyone in or upon any vessel, vehicle, or 
aircraft; or 


(3) to use any vessel, vehicle, or aircraft to facilitate 
the transportation, carriage, conveyance, concealment, 
receipt, possession, purchase, sale, barter, exchange, 
or giving away of any contraband article. 


(b) As used in this section, the term “contraband 
article” means— 


(1) Any narcotic drug which has been or is pos- 
sessed with intent to sell or offer for sale in violation 
of any laws or regulations of the United States deal- 
ing therewith; or which has been acquired or is pos- 
sessed, sold, transferred, or offered for sale, in vio- 
lation of any laws of the United States dealing there- 
with; or which has been acquired by theft, robbery, 
or burglary and carried or transported within any 
Territory, possession, or the District of Columbia, or 
from any State, Territory, possession, the District of 
Columbia, or the Canal Zone, to another State, Terri- 


tory, possession, the District of Columbia, or the 
Canal Zone; or which does not bear Eppes tax- 


paid internal-revenue stamps as required by law or 


regulations. 
Title 49, United States Code, Section 782 provides: 


Seizure and forfeiture—Any vessel, vehicle, or air- 
craft which has been or is being used in violation of 
any provision of section 781 of this title, or in, upon, 
or by means of which any violation of said section has 
taken or is taking place, shall be seized and forfeited: 
Provided, That no vessel, vehicle, or aircraft used by 
any person as @ common carrier in the transaction of 
business as such common carrier shall be forfeited 
under the provisions of this chapter unless it shall 
appear that 


(1) in the case of a railway car or engine, the owner 
or 


(2) in the case of any other such vessel, vehicle, or 
aircraft, the owner or the master of such vessel or 
the owner or conductor, driver, pilot, or other person 
in charge of such vehicle or aircraft was at the time 
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of the alleged illegal act a consenting party or privy 
thereto: Provided further, That no vessel, vehicle, or 
aircratt shall be forfeited under the provisions of this 
chapter by reason of any act or omission established 
by the owner thereof to have been committed or 
omitted by any person other than such owner while 
such vessel, vehicle, or aircraft was unlawfully in 
the possession of a person who acquired possession 
thereof in violation of the criminal laws of the United 
States, or of any State. 


Title 49, United States Code, Section 783 provides: 


Designation of officers by Secretary of Treasury; 
duties of officers —YLhe Secretary of the Treasury is 
empowered to authorize, or designate, officers, agents, 
or other persons to carry out the provisions of this 
chapter. It shall be the duty of any officer, agent, 
or other person so authorized or designated, or au- 
thorized by law, whenever he shall discover any ves- 
sel, vehicle, or aircraft which has been or is being 
used in violation of any of the provisions of this 
chapter, or in, upon, or by means of which any vio- 
lation of this chapter has taken or is taking place, 
to seize such vessel, vehicle, or aircraft and to place 
it in the custody of such person as may be authorized 
or designated for that purpose by the Secretary of 
the Treasury, to await disposition pursuant to the 
provisions of this chapter and any regulations issued 
hereunder. 


Title 19, United States Code, Section 1618 provides: 


Remission or mitigation of penalties ——Whenever 
any ppereon interested in any vessel, vehicle, mer- 
chandise, or baggage seized under the provisions of 
this chapter, or who has incurred, or is alleged to 
have incurred any fine or penalty thereunder, files 
with the Secretary of the Treasury if under the cus- 
toms laws or under the navigation laws, before the 
sale of such vessel, vehicle, merchandise, or baggage 
a petition for the remission or mitigation of such 
fine, penalty, or forfeiture, the Secretary of the 
Treasury, if he finds that such fine, penalty, or for- 
feiture was incurred without willful negligence or 
without any intention on the part of the petitioner to 
defraud the revenue or to violate the law, or finds the 
existence of such mitigating circumstances as to justi- 
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fy the remission or mitigation of such fine, penalty, 
or forfeiture, may remit or mitigate the same upon 
such terms and conditions as he deems reasonable and 
just, or order discontinuance of any prosecution re- 
lating thereto. In order to enable him to ascertain 
the facts, the Secretary of the Treasury may issue 
a commission to any customs agent, collector, judge 
of the United States Customs Court, or United States 
commissioner, to take testimony upon such petition: 
Provided, That nothing in this section shall be con- 
strued to deprive any person of an award of com- 
pensation made before the filing of such petition. 


SUMMARY OF ARGUMENT 


I 


The statutes governing the instant case require the 
initial forfeiture of any vehicle involved in certain viola- 
tions of the narcotics laws regardless of the innocent 
intent of the owner and permit the owner to petition the 
Attorney General for a remission of the forfeiture upon 
a showing of lack of intent to defraud the revenue. The 
statutory scheme as a whole does not violate due process 
merely because innocent intent is not a defense to the 
original forfeiture. In any event, appellant’s attack on 
the constitutionality of these statutes is premature be- 
cause he has failed to establish that he has exhausted his 
administrative remedies which are the exclusive means 
of obtaining a return of his vehicle. 


auf 


Once the appellee has shown that probable cause 
existed for the seizure and forfeiture of the vehicle, appel- 
lant then has the burden of absolving the vehicle of any 
culpability under the statute. The evidence is undisputed 
that one Charles Harris, a known narcotics violator, was 
found in appellant’s vehicle \ ith narcotics in his left pants 
pocket which he was later seen pushing under the front 
seat and which he had apparently purchased from the 
premises 1443 Fairmont Street, N.W., a known narcotics 
pick-up. Under the statutes, a vehicle must be forfeited 
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if narcotics are concealed or possessed on the person of 
anyone in that vehicle or if the vehicle is made use of to 
facilitate the purchase or the concealment of the narcotics. 
All of the undisputed facts point to an involvement of 
the vehicle in all four of the above unlawful situations. 
Thus, appellant has failed to carry the burden of proving 
that his vehicle was not involved in any of the prohibited 
acts. 


ARGUMENT 


I 


Acts of Congress That Direct The Seizure And For- 
feiture Of Vehicles Made Use Of In Connection With 
Violations Of The Federal Narcotics Laws And That 
Permit An Administrative Remission Of The For- 
feiture Upon A Showing Of The Owner’s Innocent 
Intent Are Valid Exercises Of The Federal Revenue 
Power. 


It is appellant’s contention that the application of seiz- 


ure and forfeiture statutes to the facts of this case violate 
his rights under the Fifth and Fourteenth Amendments 
to the United States Constitution (Brief, p. 9). This 
contention is completely without merit. 

Title 49, U.S.C.A., Section 781 makes it unlawful (1) 
to transport narcotic drugs in any vehicle; (2) to conceal 
or possess narcotic drugs on the person of anyone in any 
vehicle; and (3) to use any vehicle to facilitate the trans- 
portation, concealment, possession, purchase or transfer 
of narcotic drugs. Section 782 requires the seizure and 
forfeiture of any vehicle involved in violations of Section 
781. This is done by a libel in rem against the vehicle. 
Title 19, U.S.C.A., Section 1618 authorizes the Secretary 
of the Treasury upon application by one or more claim- 
ants to remit the forfeiture and return the property 
where it has been shown that claimants were innocent of 
any intent to defraud the United States. Executive 
Order No. 6166 (found in Title 5 U.S.C.A., Sections 124- 
132) transfers this administrative power of remission to 
the Attorney General. 
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It is well settled that, as to the original action to forfeit 
the vehicle, the fact that the owner or claimant is inno- 
cent of any knowledge or complicity in the violation of 
law is immaterial. Goldsmith-Grant v. United States, 
254 U.S. 505 (1921); Van Oster v. Kansas, 272 U.S. 465 
(1926) ; Associates Investment Co. v. United States, 220 
F.2d 885 (5th Cir. 1955) ; People v. One 1951 Ford Sedan, 
122 Cal. App.2d 680, 265 P.2d 176 (1954). That the nar- 
ecoties and liquor statutes authorizing the forfeiture of 
vehicles used in violation of the narcotic and liquor laws 
are constitutional has been clearly recognized. Goldsmith- 
Grant v. United States, supra; Van Oster v. Kansas, 
supra. In Goldsmith-Grant, 2 vehicle had been forfeited 
because it had been used to carry non-tax paid liquor 
even though the conditional vendor had no notice of its 
unlawful use. The Supreme Court recognized that, in 
the abstract, the statute may seem to be so harsh as to 
be a possible violation of the due process clause of the 
Fifth Amendment. However, the Court found that, upon 
an examination of the context and purpose of the law, 
no repugnance to the Constitution appeared. As the 
Court stated at page 510: 


“Congress must have taken into account the neces- 
sities of the government, its revenues and policies, 
and was faced with the necessity of making provision 
against their violation or evasion and the ways and 
means of violation or evasion. In breaches of rev- 
enue provisions some forms of property are facilities, 
and therefore it may be said, the Congress interposes 
the car_and responsibility of their owners in aid of 
the prohibitions of the law and its punitive provi- 
sions, by ascribing to the property @ certain person- 
ality, a power of complicity and guilt in the wrong 


tal. 
a particu- 
we should 
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used in the removal of ‘goods and commodities’ and 
the law is explicit in the condemnation of such things.” 
(Emphasis supplied) 
These principles have recently been applied to statutes 
involved in the instant case in the face of a challenge to 
their constitutionality in United States v. One 1957 Olds- 
mobile Automobile, 256 F.2d 931 (5th Cir. 1958). The 
Court there upheld the statutes and also pointed out that 
the smallness of the quantity of narcotic transported or 
concealed is not a basis for remission of the forfeiture 
and that “good faith or innocence is immaterial in a 
seizure under the narcotics statutes.” supra, at page 933. 
Furthermore, the forfeiture provisions do not exist 
solely for the purpose of penalizing the illicit trade in 
narcotics. In addition, they bear a reasonable relation 
to the obtaining of revenue which would otherwise be lost 
as a result of the prevalent traffic in non-tax-paid nar- 
coties. Thus, they have “a direct relation to the efficient 
collection of any tax imposed upon or in connection with 
the articles therein referred to as contraband.” United 
States v. Childs, 48 F.Supp. 776, 777 (N-D. Geo. 1942). 
In addition, the adequate statutory remedies provided 
for in Title 19, Section 1618 remove any possible consti- 
tutional objections. That section provides that a person 
with an interest in any vehicle seized under Title 49, 
Section 782 may file a petition with the Secretary of the 
Treasury (more recently, the Attorney General) for the 
remission or mitigation of the forfeiture. If the Attorney 
General finds that the forfeiture was incurred without 
willful negligence or without any intention of the part 
of the petitioner to defraud the revenue or to violate the 
law, or finds the existence of such mitigating circum- 
stances as to justify the remission or mitigation of the 
forfeiture, he may remit or mitigate it upon terms and 
conditions that may seem to him to be just and reason- 
able. Thus, while innocence of intent may not preclude 
a declaration of forfeiture, nevertheless, the statutes have 
provided a proper administrative forum in which an 
innocent owner may obtain the return of property seized. 
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Not only are the administrative remedies adequate, 
they are the exclusive means by which an owner may 
obtain remission of a forfeiture pursuant to the nar- 
cotics laws since the United States District Courts lack 
jurisdiction to remit any forfeiture under these laws. 
United States v. One 1941 Plymouth Tudor Sedan, 153 
F.2d 19 (10th Cir. 1946). Once the forfeiture has been 
declared, the District Court even lacks power to release 
the automobile on bond since the Attorney General has 
the exclusive power to remit or mitigate a forfeiture be- 
tween the time of seizure and the time of sale. United 
States v. Heckinger, 163 F.2d 472 (2d Cir. 1947). 

Moreover, appellant has failed to show that he has 
exhausted these administrative remedies. Thus he is 
certainly precluded from raising the constitutionality of 
the statute at this stage of the proceedings. Appellant 
would seek to take the statutory scheme piecemeal and 
argue that Section 742 directing a forfeiture of vehicles 
used in violation of Section 741 is harsh, unjust and lack- 
ing in due process, standing by itself. However, the 
several provisions involved in this controversy must be 
viewed as a whole pattern and not in isolated segments. 
The abrupt and summary nature of the forfeiture section 
is easy to criticize when the corresponding remedies are 
put out of mind. Appellant for some reason has seen 
fit to attempt to raise a constitutional problem before he 
has made any effort to exhaust the remedial potentiali- 
ties of the statutes he questions. To attempt to raise 
issues of this magnitude before exploiting the proper 
avenues of relief indicated in the statutes, is premature. 


0 


Appellant Has Failed To Prove That His Automobile 
Was Free Of Involvement In Violations Of The Nar- 
cotics Laws 


It is appellant’s contention that the government has 
not established that his automobile was actually involved 
in violations of Title 49, Section 781. However, this argu- 
ment fails to meet the true issue in the case. 
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Title 49, Section 782 is drawn in mandatory terms and 
requires the seizure and forfeiture of vehicles made use 
of to violate Section 781. Section 783 further makes it 
the duty of agents of the Secretary of the Treasury to 
carry out the requirements of this chapter. Title 19, 
Section 1615 provides that in court proceedings to have 
a vehicle declared forfeited, the government need only 
establish probable cause for the seizure and the burden 
of proofs shifts to the claimant. In construing this sec- 
tion, the Court in Colonial Finance Co. v. United States, 
210 F.2d 531 (6th Cir. 1954) stated at page 533: 


“If the facts are of such a nature as to support a 
reasonable belief of a violation of the statute, al- 
though not enough to establish a prima facie case, 
probable cause has been shown.” 

Thus, if the government shows probable cause for the 
seizure and for bringing action in court for forfeiture, 
then the burden is on the intervenor to absolve the ve- 
hicle from culpability. Ted’s Motors, Inc. v. United 
States, 217 F.2d 777 (8th Cir. 1954). No “offensive” use 
of the vehicle need be proved and a single instance of 
involvement in narcotic law violation is sufficient to neces- 
sitate the initial forfeiture. Associates Investment Co. v. 
United States, 220 F.2d 885 (5th Cir. 1955). 

The record indicates that Officer Brewer, in possession 
of a warrant to arrest an occupant of 1443 Fairmont 
Street, N.W. observed Harris, a known narcotics law 
violator, leave the above premises and enter the 1960 
Cadillac in question which was parked nearby. (J.A. 27, 
35). After the officer approached the car he observed 
Harris pushing what appeared to be white capsules under 
the front seat of the automobile. (J.A. 35). Being ex- 
perienced on the Narcotic Squad, Officer Brewer recov- 
ered the capsules and it was his opinion that they con- 
tained heroin, a narcotic drug. (J.A. 35). At this point 
probable cause obviously existed for the seizure of the 
automobile as having been involved in violations of Sec- 
tion 781. 
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With this and other evidence: before the trial court, it 
then became the duty of appellant to attempt to “absolve 
the vehicle from culpability.” This he is totally unable 
to accomplish. Furthermore, it is clear that appellant 
must absolve the vehicle from complicity in any of the 
acts banned by Section 781. It does not benefit him in 2 
civil action to forfeit to concentrate on refuting involve- 
ment in one type of prohibited situation when the record 
is clear that the vehicle is also tied in with several other 


record establish that ap- 
pellant drove Harri o an address 
where narcotics coul i 


of narcotics. vehicle that carries a nar- 
cotics violator to a known place of purchase was being 
used to “make the purchase less difficult.” Cf. United 
States v. One 1950 Buick Sedan, 231 F.2d 219, 222 (3rd 
Cir. 1956); United States v. One 1941 Pontiac Sedan, 83 
F.Supp. 999 (D.C.N.Y. 1948). Moreover, Harris was actu- 


ally observed in the act of concealing the capsules under 
the front seat and hence the vehicle was being used as 
an easy means of hiding narcotic drugs from detection 
and thus “to facilitate concealment” of the capsules. 

Section 781 also makes it unlawful “to conceal any 
contraband on the person of anyone in any vehicle.” The 
provision is not limited to the owner or to the driver but 
includes passengers also. Beyond doubt, the record indi- 
cates that Harris had concealed contraband narcotics on 
his person at least after he came out of 1443 Fairmont 
Street. The officer saw Harris “pull something from his 
left pocket, left pants pocket ...” (J.A. 25). Obviously, 
the narcotics had, prior to this point been hidden from 
view and thus, “concealed” on the person of Harris while 
inside appellant’s vehicle. 

Finally, Section 781 also makes it a violation of law 
“to possess any contraband on the person of anyone in 
any vehicle”. There can be no question at all that Harris 
possessed the narcotics on his person in appellant’s vehi- 
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cle. The case below was decided on the basis of motions 
and cross-motions for summary judgment and there is no 
dispute as to any material fact. Officer Brewer saw 
Harris remove the narcotics from his pocket and conceal 
them under the seat. Harris had dominion and control 
over the capsules until he was arrested and the officer 
took the capsules. Appellant does not dispute that Harris 
exercised this dominion and control within his vehicle. 
The government’s right to a forfeiture of the car follows 
unquestionably from this set of facts. 

Clearly, then, appellant has not only failed to adduce 
facts that would place his vehicle outside the scope of 
each and every provision of Section 781 but, in effect, he 
has conceded the truth of those operative facts that 
establish that his vehicle was involved in at least four 
distinct kinds of violation of Section 781. 


By failing to meet his burden of absolving the vehicle, 
appellant has made it clear that appellee’s motion for 
summary judgment below requiring the forfeiture was 


properly granted by the District Court. This being so the 
vehicle must be forfeited. Appellant, nevertheless, still 
has an opportunity to obtain the return of the car by 
petitioning the Attorney General as required by statute. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 


JOHN R. SCHMERTZ, JR., 
Assistant United States Attorneys. 
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